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Note From the
Editors

As we embark on a new
year, we look back to 2005 to
provide a survey of cases and
legislation that have had an
impact in the products industry

domestically and abroad, and to
recap some of the more notable
decisions reviewed in earlier
editions of Perspectives.  We
hope ALFA clients and members
find this “Year in Review” infor-
mative and useful. We also look
forward to working with ALFA
clients and members to publish
additional articles on cutting-

edge products liability issues.
Please feel free to contact us if
you would like to submit an arti-
cle or suggest a topic or theme
for future newsletters.

-Dennis Keene &
Krsto Mijanovic

Alaska

In Qummins Inc. v. Nelson,
115 P.3d 536 (Alaska 2005),
the plaintiff alleged products
liability claims against the manu-
facturer, distributor, and installer
of a commercial fishing boat
engine that caught on fire and
caused the boat to sink. The
manufacturer’'s  representative
told the plaintiff that an author-
ized dealer for the manufacturer
“could put in the engine” and

“take care of [him] and get [him]
back on the road.” Plaintiff set-
tled with the installer and pur-
sued the action against the re-
maining defendants. The jury
returned a verdict against the
manufacturer and distributor
and found both to be vicariously
liable for the acts of the in-
staller. The Supreme Court of
Aaska upheld the jury's finding
that the manufacturer was vi-

cariously liable under the
“apparent authority doctrine”
for an authorized dealer’s negli-
gent repair of a boat engine.
The court found that the manu-
facturer's comment that “we
can fix you up there” supported
a manifestation of apparent
authority that imposed vicarious
liability on the manufacturer.

For more information call ALFA International at (312) 642-2532 or visit our website at

www.alfainternational.con
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Arizona

Arizona’s Heeding Presumption

In product liability cases based on a
manufacturer’s failure to warn, Arizona
has joined the states that allow a heeding
presumption. The presumption is that an
adequate warning would have been
heeded. The presumption allows the plain-
tiff to meet the burden of proving causa-
tion in a warnings case. In Golonka v.
General Motors, 65 P.3d 956, 204 Ariz.
575 (Ariz. App. Div. 1, 2003), the court
acknowledged that, historically, the pre-
sumption had come from comment to
Restatement (Second) of Torts sec. 402A
and that Restatement (Third) of Torts sec.
2 noted that the Ilanguage was
"unfortunate" and heavily criticized. The
Arizona court applied the heeding pre-
sumption for reasons of public policy.
However, in Arizona, the presumption dis-
appears when the opponent presents suf-
ficient evidence that the warning would
not have been followed. The court makes

the determination whether sufficient re-
buttal evidence has been presented. It is
in the rebuttal of the presumption that
evidence of plaintiff's misconduct can be
presented. Golonka involved a claim that
a truck while idling slipped into reverse
and ran over Mrs. Golonka causing her
death. Plaintiff was allowed the benefit of
a heeding presumption at the trial level.
On appeal, the court held that sufficient
evidence had been offered to rebut the
presumption. The evidence included her
failure to turn off the ignition, remove the
key, and place the vehicle in park all as
recommended in the owner's manual "to
reduce the risk of personal injury as a
result of vehicle movement”. The court
noted that each of these acts would have
prevented the accident. The question
arises as to what type of rebuttal is al-
lowed. Is the rebuttal limited to evidence
pertinent to that risk or can evidence of
ignoring unrelated warnings, such as seat

Products Liability Perspectives

belts, be offered? In Sharpe v. Bestop,
Inc. 713 A2d 1079,1089 (Sup. Ct. N.J.
App. Div.,1998), the court held that two
types of evidence were allowed to rebut
the presumption. Frst, evidence that the
plaintiff was aware of the specific risk at
issue is admissible. Secondly, evidence of
plaintiff's indifference to warnings is ad-
missible if it rose to the level of habit.

Arizona would likely follow the Sharpe
decision because Golonka also addressed
a motion in limine on the type of evidence
plaintiff could offer once the presumption
disappeared. The court held that plaintiff
could offer testimony of the decedent's
"propensity for heeding safety warnings"
even though the evidence involved servic-
ing of the vehicle and was not related to
the accident in any way.

Jack Klecan
Renaud, Cook & Drury
Phoenix, Arizona

Australia

Two recent New South Wales Court of
Appeal decisions have clarified the eviden-
tiary obligations of a manufacturer when it
seeks to rely on one of the main statutory
defences available under the Trade Prac-
tices Act 1974 (‘the Act’) - the federal
legislation which deals with product liability
law in Australia.

In Effem Foods Limited v. Nicholls
[2004] ATPR 42-034, Ms. Nicholls sued
Effem Foods when she was injured after
biting into a ‘Snickers’ bar which contained
a safety pin. Ms. Nicholls commenced
proceedings against the manufacturer,
Effem Foods, for breaching the Act in that
it failed to supply goods which were of
merchantable quality and free from de-
fects. Effem Foods raised a defence po-
tentially available to it under s.74D of the
Act - namely that the safety pin was pre-
sent ‘by reason of an act or default’ of a
third party ‘occurring after the goods had
left the control of the manufacturer’. Ef-
fem Foods argued that proof of the
‘possibility’ of sabotage in the shop where
Ms. Nicholls purchased the ‘Snickers’ bar
was enough to discharge its onus of proof
for this statutory defence.

On the evidence, the trial judge found
that the chances of a safety pin acciden-
tally entering the production line and then
passing the metal detector at the very end
of the production process were very re-
mote but that such a result was not impos-
sible. He also found that it was possible

that the safety pin was deliberately in-
serted in the bar while it was in the shop.
However, establishing the mere possibility
of this latter event occurring was held not
to be enough to make out the defense and
Effem Foods thus failed to discharge its
onus of proof. The Court of Appeal upheld
the trial judge’s decision. The statutory
defence was held only to be available if
Effem Foods could establish, on the bal-
ance of probabilities, that the defect oc-
curred after the bar had left its control and
did not exist when it was supplied. Effem
Foods had only proved that deliberate
sabotage in the shop was a ‘possibility’
and speculation or proof of mere possibili-
ties were not enough to discharge the
onus required for the statutory defence.

In Thomas v. Foreshore Marine Ex-
haust Systems Pty Limited [2005] NSWCA
451, two boat owners sued Marine Ex-
haust Systems, the manufacturer of a
marine engine water-lift muffler, after the
muffler failed and caused their boat to
sink. The trial judge dismissed the claim
by the owners on the ground that the ac-
tual cause of their loss was not estab-
lished with certainty and found that there
were some 15 possible reasons for the
muffler’s failure. The trial judge held that
the boat owners must lose as they failed to
provide ‘convincing evidence as to the
actual defect in the design and manufac-
turing process and what could and should
have been done to correct it’. The boat

owners appealed to the Court of Appeal
and the Court of Appeal overturned the
trial judge’s decision. The court held that
expert evidence led inevitably to the con-
clusion that the manufacturer was re-
sponsible for supplying a defective muf-
fler - which caused the boat to sink.
Athough the manufacturer had shown
that there were a number of possible
causes of the muffler failure, the Court of
Appeal held that evidence of mere possi-
bilities that the fault could have occurred
by reason of events outside the control
of the manufacturer was not enough to
discharge the onus of the manufacturer
under the statutory defence - the manu-
facturer needed to prove positively that a
third party caused the problem.

The message from these cases for
manufacturers is that in Australia it is not
enough merely to cloud the issue and
suggest a number of possible causes for
a product defect - for manufacturers to
obtain the benefit of the statutory de-
fence they must prove, on the balance of
probabilities, that the problem arose
because of a specific ‘act or default’ of
some third party after the goods had left
their control.

Alistair Little & Carol Mazzella
TressCox
Sydney, Australia
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Colorado

On February 23, 2001, Shakira Ballin
had a propane heater moved from her
living room to a work room in her house.
The contractor who installed the heater
used a flexible metal gas connector to
connect it to the propane source. The gas
connector was packaged and sold by
United States Brass Corporation ("USB").
Athough USB had its name and address
stamped on the brass nut on one end of
the gas connector, the actual manufacture
had been subcontracted to Dormont
Manufacturing Company ("Dormont”). USB
disclosed this relationship to its testing
laboratory, but not on its packaging.

On March 3, 2001, Caire Long, who
was tending the house in Ballin's absence,
turned on a vacuum cleaner in the work
room. The machine ignited propane fumes
that had accumulated. The explosion and
ensuing fire left Long with second and
third-degree burns on her face and body. It
was determined the propane had come
from a leak in the corrugated portion of
the gas connector.

Ms. Long filed a Complaint in U.S. dis-
trict court against USB only, alleging that
the gas connector was defective, Claire
Long, et al. v. United States Brass Corpo-
ration, (District Court, Colorado Givil Action
03-B-968). Over a year later, Long brought
an entirely separate action against Dor-
mont in state court. Dormont removed the
case and the cases were eventually con-
solidated. Long then sought summary

judgment to establish that USB was liable
as a manufacturer of the gas connector.

Long argued that USB should be held
liable under Colo. Rev. Stat. § 13-21-401
(3) as an "individual or entity, including a
manufacturer, wholesaler, or retailer, who
is engaged in the business of selling or
leasing any product for resale, use, or
consumption.” USB disclaimed liability,
citing Colo. Rev. Stat. § 13-21-402(1),
which provides that "[n]o products liability
action shall be commenced or maintained
against any seller of a product unless said
seller is also the manufacturer of said
product or the manufacturer of the part
thereof giving rise to the product liability
action."

While agreeing that the two cited pro-
visions would seem to favor a finding for
USB, USB failed to refute Colo. Rev. Stat.
§ 13-21-401(1), which provides that sell-
ers will not be deemed manufacturers
merely because they place private labels
on a product where they have no control
over the manufacturing process and
where they disclose the identity of the
actual manufacturer. As the Tenth Grcuit
Court of Appeals stated in Yoder v. Honey-
well, 104 F3d 1215, 1223 (10t C.
1997), cert. den’d, 522 U.S. 812 (1997),
'[bly negative implication the statute al-
lows a seller who places a private label on
a product without disclosing the actual
manufacturer to be held liable as a manu-
facturer.'"
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Having found no Colorado case law on
the issue other than the dicta in Yoder,
the court considered whether the Colo-
rado Supreme Court would adopt the
“apparent manufacturer” doctrine that
derives from comment d to § 400 of the
Restatement (Second) of Torts. Babcock
explained that the doctrine essentially
states that an “apparent manufacturer”
should be held liable for defects in a prod-
uct put forth under its name where the
company “"expects its own name to carry
some weight with the customer and hopes
to capitalize upon, and preserve, its good-
will. This representation, which the seller
makes for its own benefit, leaves the cus-
tomer ignorant of who actually manufac-
tured the product.” The Court concluded
that the Colorado Supreme Court, if con-
fronted with the issue, would adopt the
Restatement view as well. Rejecting argu-
ments that the rule imposes too harsh a
burden on sellers, Babcock said those
wishing to pass off a product as their own
have two means of protection available.
Frst, it may disclose to consumers the
actual manufacturers of the various com-
ponents at the point of advertising, distri-
bution, or sale; or second, insist upon
indemnification from the supplier as part
of the supply agreement.

Bruce A. Menk & Steven M. Hamilton
Hall & Evans, L.L.C.
Denver, Colorado

District of Columbia

In District of Columbia v. Beretta,
US.A, Corp., 872 A2d 633 (D.C. 2005),
plaintiffs sought reimbursement of medi-
cal expenses and compensation paid by
the District of Columbia to victims of gun
violence on the grounds that gun distribu-
tors breached a duty to the District of
Columbia and its residents not to create
an unreasonable risk of foreseeable harm

from the distribution of firearms. Plaintiffs
also alleged that the gun distributors cre-
ated an ongoing public nuisance of readily
available handguns and machine guns that
unreasonable interfered with D.C. resi-
dent’s enjoyment of health, safety and
peace.

Affirming in part the trial court’s judg-
ment on the pleadings in favor of the gun

manufacturers and distributors, the court
refused to relax the standards of duty,
foreseeability and causal remoteness for
a cause of action involving negligent dis-
tribution of guns, nor would it relax the
standards for a cause of action for public
nuisance as they stated “nuisance is a
type of damage and not a theory of recov-
eryin and of itself.”

Florida

In Janis v. Pratt & Whitney Canada,
Inc., 370 FSupp.2d 1226 (M.D.FHa.
2005), the court considered the issue of
whether an airplane engine manufacturer
may be liable for criminal conduct occur-
ring at the site of an alleged product fail-
ure, or whether it was an intervening
cause. The plaintiff was a retired army
pilot that flew civilian surveillance and
recognizance missions in Colombia. The

plane’s engine stopped running, causing
a crash landing. The plaintiff and his pas-
sengers survived the crash, but then were
shot and killed by members of a Colom-

bian rebel group.

The court held that the engine manu-
facturer owed a duty to the plaintiff and
the passenger because the incident fell
into the “broader zone of risk.” The court

also found that plaintiff introduced suffi-
cient evidence from which a reasonable
inference could be made that the engine
manufacturer had knowledge of a possible
criminal attack by Colombians. Appar-
ently, during a previous repair, the pilot
was told of possible criminal attack by
hostile forces in Colombia. Therefore, the
determination of proximate cause was left
to the jury.
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France

The field of liability for defective prod-
ucts has been very active during the past
year in France, both in terms of Regulation
and case law.

|. Regulation
EC Directive 1999/ 44 of the European

Parliament and of the Council of 25t May
1999 regarding certain aspects of the sale
of consumer goods and associated guar-
antees has been transposed into French
law by the act of 17t February 2005
(Ordonnance n° 2005-136 of 17t Febru-
ary 2005) thus introducing new articles L
211-1 and seq. in the French Consumer’s
Code.

1. Scope of the New Regulation

These new provisions apply when
goods are sold by a professional seller
i.e. any person or legal entity which sells
consumer goods in the course of its
trade, business or profession, to a con-
sumer i.e. a person who is acting for
purposes which are not related to his
trade business of profession. Consumer
goods are defined as tangible movable
items.

2. Conformity with the Contract

The seller must deliver goods to the
consumer which are in conformity with
the contract of sale.

The seller is also liable for any lack
of conformity resulting from the packag-
ing, the installation instructions or from
incorrect installation where the goods
were installed by the seller or under his
responsibility.

In order to be in conformity with the
contract, consumer goods must:

be fit for the purpose for which

goods of the same type are normally

used and/or :

. comply with the description given
by the seller;

. show the quality and perform-
ance which the consumer can
reasonably expect given the na-
ture of the goods and taking into
account any public statement on
the specific characteristics of the
goods made about them by the
seller, the producer or his repre-
sentative (including in advertising
or on labelling).

. be fit for any particular purpose for
which the consumer requires them
and which he made known to the
seller at the time of conclusion of

the contract and which the seller
has accepted.

The consumer however cannot in-
voke a lack of conformity where he was
aware or could not reasonably be un-
aware of the lack of conformity at the
time the contract was concluded.

Unless proved otherwise, any lack
of conformity which becomes apparent
within six months of delivery of the
goods shall be presumed to have ex-
isted at the time of delivery.

3. Rights of the Consumer

The general principle is that the
seller is liable to the consumer for any
lack of conformity which existed at the
time the goods were delivered.

In case of lack of conformity, the
consumer is entitled to have the goods
either repaired or replaced.

The choice is on the consumer
unless the remedy chosen by the con-
sumer is impossible or disproportionate
in view of the costs involved.

In circumstances where the repair
or replacement of the goods are impos-
sible, the seller is entitled to have an
appropriate reduction in the price or to
have the contract rescinded. However,
the consumer is not entitled to have the
contract rescinded if the lack of confor-
mity is minor.

The consumers’ action against the
seller under these provisions is time
bared after two years as from the deliv-
ery of the goods.

4. Rights of the Final Seller

Where the final seller is liable to the
consumer because of a lack of confor-
mity resulting from an act or omission
by the producer or any other intermedi-
ary, the final seller is entitled to pursue
remedies against the person or persons
liable in the contractual chain in accor-
dance with the provisions of the French
civil code.

5. Contractual Guarantees

Where the contract provides for
additional contractual guarantees, the
text of such a guarantee must state that
the consumer has legal rights under the
applicable national legislation and must
make it clear that those rights are not
affected by the guarantee.

In addition, the text of the guaran-
tee must state in full and in a conspicu-
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ous manner the full text of a number of
legal provisions regarding conformity of
the goods and hidden defects.

6. Binding Nature
Any contractual terms of agreements

concluded with the seller before the lack
of conformity is brought to the seller's
attention which directly or indirectly
waives or restricts the rights resulting
from these provisions is not binding on

the consumer.

In addition, the rights resulting from
the provisions of article L 211-1 and
seq. of the French consumer’s code can
be exercised by the consumer without
prejudice to other rights which the con-
sumer may invoke under any other
French rules governing contractual or
non contractual liability.

The scope of these provisions is
quite far reaching. In particular, even
where the parties have agreed on the
law of a non Member State as the law
applicable to the contract, consumers
cannot be deprived of the protection
afforded by Directive 1999/44/ CE
where the contract has a close connex-
ion with the territory of the Member
States.

This will be the case in particular
where:

. the contract has been concluded in
the Member State where the con-
sumer is a resident on a regular
basis;

. the goods have been advertised in
this particular Member State prior
to the date of conclusion of the
contract.

Il. Case Law

A number of important cases have
been decided in 2005. We have only se-
lected a few which are interesting mainly
on two aspects of product liability: the
causal link between the product and the
damage and the criteria which Courts ap-
ply in deciding whether a product is defec-
tive or not.

1. Cass. Qv. 1, 5t April 2005 (Aventis-
Glaxosmithkline ¢/ X)

The general rule under French prod-
uct liability laws is that a product is de-
fective as soon as it does not provide
the level of safety which a person is
entitled to expect.

In this particular case, a Court of
Appeal had ruled that a drug was defec-
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tive because some of its components
might prove dangerous in spite of the
fact that the dangerous effects only
rarely occurred.

On April 5, 2005, the French Cour de
Cassation (France’s Supreme Court) has
overturned this court decision and has
expressly specified that the mere fact
that a product is dangerous does not
turn it necessarily into a defective prod-
uct.

The existence of a defect must be
assessed in view of all circumstances
including the presentation of the prod-
uct, the type of use that the public could
reasonably expect from this product, the
time the product was put into circulation
and the seriousness of the dangerous
effects that have occurred.

In addition, the Cour de Cassation
ruled on that occasion that the causal
link between a drug and the serious ill-
ness suffered by a person who had been
prescribed this specific drug is suffi-
ciently established where:

medical literature reports that a link
between this drug and the occur-
rence of the particular type of dis-
ease in question has been ob-
served,

. the effects occurred precisely after
the drug was ingested, and;

. no other likely cause for the disease
had been evidenced in the instant
case.

The Cour de Cassation thus rules
that, regarding proof of the existence of
the causal link between a product and a
damage to a party's health, the test is
not that the product was necessary and
sufficient to cause the disease but rather
that “serious, specific and concordant”
circumstances exist.

A similar ruling has been applied by
the Court of Appeal of Versailles in two
separate instances on 16t September
2005 (see below UCB Pharma / Fabi-
enne PIFFETEAU and UCB Pharma /

Véronique LEVADOU).

2. Civ. 1ére, 21 juin 2005 (X c/ Merial)
Under French case law, a product is
considered to be defective if its presen-
tation (including its packaging and its
operating instructions) does not provide
the consumer with the proper informa-
tion regarding the risks associated to its
use (e.g. information about adverse ef-
fect for a drug), or if the said information
is not sufficient to enable the consumer

to assess these risks.

In this particular case, the plaintiff, a
breeder of exotic birds, had used a drug
in order to prevent the occurrence of a
specific disease. Following the treat-
ment, a very large proportion of the birds
died. The product’'s quality was not in-
volved, but the drug was not appropriate
for this type of rare and delicate birds.

The warnings appearing on the pack-
aging regarding the kind of birds that
should not be treated with this product
were held to be insufficient. In addition,
the pharmacist who had delivered the
product had sold the product without its
outer packaging where it was specified
that this drug should only be delivered
and used upon the prescription of a
veterinarian.

The Court of Appeal had decided
that the damage suffered by the breeder
was a consequence of both the negli-
gence of the breeder who had elected
not to consult a veterinarian and the
negligence of the pharmacist who had
sold the product without its outer pack-
aging where the warnings appeared. The
producer was thus found not liable.

On June 21, 2005, the French Cour
de Cassation overturned this court deci-
sion and ruled that the Court of Appeal
should have considered the absence of
instructions and warnings on the bottle
itself in deciding whether or not the
product provided the safety which a
consumer was entitled to expect. The
Court also ruled that the negligence of a
third party (the pharmacist) was not to
be taken into account in deciding
whether the producer was liable or not.

The interesting feature of this judge-
ment is that, where a product is found
defective and dangerous, the fact that a
third party took a part in the causal
chain does not limit the producer’s liabil-
ity towards the victim.

3. CA \ersailles, 16" September 2005
(UCB Pharma c/ Fabienne PIFFETEAU ;
UCB Pharma ¢/ Véronique LEVADOU)

The mother of the victim had been
prescribed a medicine aiming at prevent-
ing spontaneous abortion in 1967
(diethylstilbestrol known as distilbéne in
France). The daughter of the treated
woman has suffered from a form of can-
cer 20 years later. A second woman,
whom mother had been treated with the
same medicine in 1971 had developed
the same disease. Both victims intro-
duced proceedings against the producer
in 1991.

Two first instance decisions dated
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November 14, 2003 found the pro-
ducer liable for the damage caused by
the product on the basis of the regula-
tion existing at the time of the facts i.e.
prior to the implementation of EC Di-
rective of July 25, 1985.

On September 16, 2005, the Court
of Appeal of Versailles confirmed both
judgments. On the grounds that the
producer had been negligent in failing
to monitor the side effects of its prod-
uct, despite some warnings in the
medical and scientific literature, par-
ticularly in 1939 and in 1962-1963
(amongst others the position of the
Food and Drug Administration which
contraindicated the use of this mole-
cule for the expectant mother’s ther-

apy) .

The producer had tried to assert
that the causal link between the fault
and the damage was not established
by the plaintiff. According to the pro-
ducer, the product in question would
constitute neither a necessary cause,
nor a sufficient cause to provoke this
type of cancer.

Considering the difficulty to supply
the unquestionable proof of the exis-
tence of a causal link in the medical
field and the fact that:

. according to Medical Experts, the
exposure of pregnant women to
this drug created a “major risk” of
developing this particular type of
cancer, and
the expert’s reports had excluded
any other risk factor,

the Court of Appeal of Versailles ruled

that the causal link was sufficiently

established.

Sophie Henry & Eric Borysewica
Courtois Lebel
Paris, France
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Georgia

Georgia Takes Stab at Tort Reform
and Ends Up Reforming Major
Provisions of Civil Practice Act

Senate Bill 3 (SB3) was signed into law
in February 2005. Although the legislation
was touted as tort reform and strongly
advertised as having a large impact on
medical malpractice lawsuits, many of
SB3’s provisions have a far—reaching im-
pact on all civil lawsuits in Georgia. The
law turned Georgia into a Daubert state,
did away with joint and several liability in
certain cases, instituted a new offer of
judgment rule, and refined the state’s
comparative negligence law. Here is a
summary of the major provisions:

O.CGA 8 9-119.1 Expert affidavit re-
quired to bring malpractice action against
licensed professional

In a malpractice action against a pro-
fessional licensed by the State of Georgia
(or a licensed health care facility based on
action or inaction of a licensed health
professional), a plaintiff must file with the
complaint an affidavit of an expert compe-
tent to testify, setting forth specifically at
least one negligent act or omission
claimed to exist and the factual basis for
each such claim - applies to architects,
attorneys, accountants, chiropractors,
social workers, dentists, dietitians, land
surveyors, medical doctors, marriage and
family therapists, nurses, occupational
therapists, optometrists, osteopathic phy-
sicians, pharmacists, physical therapists,
physicians' assistants, professional coun-
selors, engineers, podiatrists, psycholo-
gists, radiological technicians, respiratory
therapists, and veterinarians.

0.C.G.A. §9-11-9.2 Medical authorization
form

A medical malpractice plaintiff must
file a medical authorization form along
with complaint, authorizing defense attor-
ney to obtain and disclose protected
health information to facilitate investiga-
tion of claims set forth in complaint.

0.C.G.A. §9-11-68 Offer of settlement

Between 30 days after service of sum-
mons and complaint and 30 days before
trial, either party may serve on the other
party a written offer to settle a claim for
the money, property, or relief specified in
the offer and to enter into an agreement
dismissing the claim or to allow judgment
to be entered accordingly. If the claim is
for money, an offer is made and rejected,
and the judgment ultimately obtained was

not at least 25% more favorable than the
last offer, then the party who rejected the
offer must pay the attorney's fees of the
party who made the offer, as well as the
costs incurred by the party who made the
offer since the rejection of the last offer.
If the claim is for nonmonetary relief, an
offer is made and rejected, and the ulti-
mate judgment is not more favorable than
last offer, then the party who rejected the
offer must pay the attorney's fees for the
party who made the offer, as well as the
costs incurred by the party who made the
offer since the rejection of the last offer.

OCGA § 24-3-37.1 Statements by
health care providers not admissible as
admissions

Statements or conduct expressing
benevolence, regret, apology, sympathy,
commiseration, condolence, compassion,
mistake, error, or a general sense of be-
nevolence by health care providers or
their agents or employees, relating to
outcomes of medical treatments or proce-
dures that are not expected or intended
as a result of such treatments or proce-
dures, are not admissible as admissions
of liability or admissions against interest
in civil actions.

O.CGA. § 24-9-67 Expert testimony stan-
dards

The new rule mirrors the Federal
Rules of Evidence on the admissibility of
expert testimony. It sets higher standards
(Daubert) for reliability of expert testi-
mony. The rules expressly require the
court to hold a preliminary hearing to de-
termine if an expert witness satisfies this
standard.

O.CGA. 8§ 51-1-29.5 Emergency depart-
ment standard of care

When hospital or health care provider
renders care or assistance to an individ-
ual who comes to a dedicated emergency
department for treatment, the hospital or
health care provider may only be held
liable for damages if it failed to meet the
standard of care for treatment of such
patients or conditions or both in an emer-
gency department setting under similar
conditions and like surrounding circum-
stances, which standard is to be deter-
mined by the trier of fact.

O.CGA 8§ 51-12-31 and 51-12-33 Allo-
cation of liability for damages in tort

When a plaintiff brings an action
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against one or more persons for injury to
person or property and plaintiff is to some
degree responsible, the trier of fact must
determine the percentage of fault alloc-
able to the plaintiff and the judge will re-
duce the amount of damages by such

percentage.

When a plaintiff brings an action
against more than one person for injury to
person or property, the trier of fact shall
apportion the award of damages among
the liable defendants according to the
percentage of fault of each, after reducing
damages for the liability of plaintiff, if any.

Damages are the liability of each per-
son against whom they are awarded, in
the proportion in which they are awarded;
there is no joint liability, and no right of
contribution. A plaintiff cannot recover if
he or she is 50% or more responsible for
the injury or damages claimed.

O.CGA § 51-13-1 Limiting recovery of
noneconomic damages in medical mal-
practice actions

Noneconomic damages recoverable in
a medical malpractice action against one
or more health care providers are limited
to $250,000, regardless of the number of
health care providers against whom the
claim is asserted.

Noneconomic damages recoverable in
a medical malpractice action against a
single medical facility, including all per-
sons and entities for which vicarious liabil-
ity theories may apply, are limited to
$250,000.

Noneconomic damages recoverable in
a medical malpractice action against mul-
tiple medical facilities, including all per-
sons and entities for which vicarious liabil-
ity theories may apply, are limited to
$250,000 per facility, not to exceed a
maximum of $500,000 from all medical
facilities, regardless of the number of
medical facility defendants against whom
the claim is asserted.

Noneconomic damages recoverable in
a medical malpractice action against sin-
gle or multiple health care providers and/
or single or multiple medical facilities are
limited to $750,000.

Superior Court Rules O.C.G.A.
§ 9-11-68 Unconstitutional

Just as soon as the Georgia General
Assembly passed Senate Bill 3 into law, a
Superior Court struck down O.CG.A § 9-
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1168 ruling it unconstitutional as it
"deprive[s litigants] of the right to prose-
cute . . . [their] cause in any of the courts
of this state" and noted that it particularly
could have no retroactive effect on pend-
ing litigation. Muenster v. Suh, 2005 WL
2476223 (Gv. A 03-A018734, Ga. Su-
per. Sept. 22, 2005). Section 9-11-68,
also known as the offer of judgment rule,
provides that a party who rejects an offer
of judgment and who does not win a ver-
dict at least 25% more favorable than the
offer, must pay the attorneys fees and
costs of the offeror.

The court analyzed Georgia law as it
relates to parties' obligations to pay attor-
ney's fees and costs under other Georgia
statutes and noted that even losing par-
ties cannot be compelled to pay winning
parties' fees absent a showing of either
bad faith or misconduct during the course
of litigation.

There is no Georgia appellate court
ruling on this issue.

In Chamblin v. K-Mart Corp., 272 Ga.
App. 240, 612 S.E2d 25 (2005) a plain-
tiff/ customer, Jan Chamblin, brought a
negligence action against K-Mart pharma-
cist for failure to warn her of the potential
side effects of a drug. Chamblins suit
alleged that she had an extreme allergic
reaction to Daypro, an "NSAID" or nonster-
oidal anti-inflammatory drug, prescribed by
her orthopedic surgeon after she com-
plained of knee and shoulder pain. After
taking free samples provided by her doc-
tor, plaintiff had her prescription filled at
the K-Mart pharmacy. Plaintiff did not
request to speak with the pharmacist at
the time she picked up her prescription.
Plaintiff had an allergic reaction to the
medication.

The Court of Appeals adopted the
"learned intermediary’ rule first enunci-
ated in Walker v. Jack Eckerd Corp., 209
Ga.App. 517, 434 S.E2d 63 (1993), after
an exhaustive discussion of the rule's ap-
plication in numerous other jurisdictions.
Id. at 522-523(2), 434 S.E.2d 63. In that

case, the Court announced the rule that:

A pharmacist owes the customer the
highest degree of prudence, thought-
fulness, and diligence. However, a
pharmacist has no duty to warn the
customer or notify the physician that
the drug is being prescribed in danger-
ous amounts, that the customer is
being over medicated, or that the vari-
ous drugs in their prescribed quanti-

ties could cause adverse reactions to
the customer. It is the duty of the pre-
scribing physician to know the charac-
teristics of the drug he is prescribing,
to know how much of the drug he can
give his patient, to elicit from the pa-
tient what other drugs the patient is
taking, to properly prescribe various
combinations of drugs, to warn the
patient of any dangers associated with
taking the drug, to monitor the pa-
tient's dependence on the drug, and
to tell the patient when and how to
take the drug. Further, it is the duty of
the patient to notify the physician of
the other drugs the patient is taking.
Finally, it is the duty of the drug manu-
facturer to notify the physician of any
adverse effects or other precautions
that must be taken in administering
the drug. Placing these duties to warn
on the pharmacist would only serve to
compel the pharmacist to second
guess every prescription a doctor or-
ders in an attempt to escape liability.

Based on this rule of law, the Court of
Appeals held that the pharmacy did not
have a duty to warn customers of every
potential side effect of a prescribed drug.

In Ford Motor Company v. Sasser 274
Ga. App. 459, 618 S.E2d 47 (2005), the
Ford Motor Company appealed from a
$47.7 million dollar jury verdict entered in
favor of 6 year-old Plaintiff Kelsey Sasser,
who was injured when her mother
swerved her Lincoln LS into oncoming
traffic. During trial in Fulton County Supe-
rior Court, the Plaintiffs alleged that
Sasser was paralyzed when the back seat
latch of a Ford vehicle failed during an
accident. This failure allegedly caused
the back seat to collapse forward and
damage the child's spinal cord. On ap-
peal, Ford contended that the trial erred
by: (1) denying its motion for new trial
because Plaintiff's theory lacked credibil-
ity; (2) failing to enforce a motion in limine
ruling prohibiting references to Ford's
pretrial experts; (3) excluding from evi-
dence results of certain scientific tests
performed after the trial was underway;
(4) admitting prior inconsistent state-
ments of two witnesses whose veracity
had not been questioned previously; (5)
denying Ford's motion for a judgment not
withstanding the verdict on the issue of
punitive damages, and (6) allowing post-
judgment interest on the award.

1. Plaintiffs Presented a Credible Case
Ford argued that the trial court erred
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in denying its motion for a new trial as
plaintiffs' theory of the case lacked
credibility. Ford based this argument on
the fact that emergency personnel
found the child in the front seat of the
car rather than in the rear. It presented
expert testimony and other evidence
indicating that the child had to have
been in the front seat during the acci-
dent, and pointed out that the child had
movement in all of her limbs after the
accident and only later became para-
lyzed.

The mother and the child's sister
countered that the child climbed from
the back seat into the front seat after
the accident. Their claim was supported
by two experts, who testified that the
only way the child could have sustained
her injuries was being struck by the col-
lapsing back seat. The manufacturer
presented expert testimony and other
evidence indicating that the child had to
have been in the front seat during the
accident.

The Court of Appeals held that the
contradictory evidence presented a clas-
sic question for the jury to resolve, and
that the trial court did not abuse its dis-
cretion in failing to order a new trial.
Ford's argument that its evidence was
“reasonable,” and that Paintiffs' evi-
dence was "unbelievable,” did not pre-
sent a colorable issue for appeal.

2. References to Ford's Experts Did Not
Violate Pre-Trial Ruling

In its second enumeration of error,
Ford argued that Plaintiff violated a pre-
trial ruling prohibiting references to one
of its prior experts. Two of Ford's ex-
perts, Dr. Roberts and Dr. Radding, had
performed conflicting sled and dummy
tests prior to trial. Ford sought to ex-
clude all evidence concerning the tests
of Dr. Roberts, whom it did not call to
testify. The trial court agreed, and ex-
cluded the evidence of Dr. Robert's
tests. The Court of Appeals found that
Plaintiffs' arguments stayed within the
ruling, and simply pointed out the incon-
sistencies between Ford's other experts.

3. Sled Test was Properly Excluded

It its next enumeration, Ford claimed
that the trial court erroneously excluded
a sled test conducted by Ford during the
trial.

Ford conducted the test with no warn-
ing to the Court or to opposing counsel,
apparently in response to Plaintiffs' trial
arguments that Ford lacked testing data
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to back up its experts. The Court of
Appeals found that the "belated creation
of scientific evidence mid-trial without
permission...authorizes that evidence's
exclusion by the trial court in the exer-
cise of its discretion."

4. Prior Consistent Statements Were
Properly Admitted

Ford's fourth enumeration of error
claimed that the trial court admitted
prior consistent statements of the
Sasser's mother and sister whose verac-
ity was not challenged. Two witnesses
testified that the mother told them
within hours of the accident that Sasser
was riding in the back seat, with her
sister in the front seat. The Court of
Appeals found that Ford had expressly
challenged the veracity of the mother
and sister by charging recent fabrica-
tion, and allowed the evidentiary ruling
to stand.

5. The Evidence Supported Punitive
Damages

In its fifth enumeration, Ford con-
tended that no evidence supported a
finding of punitive damages; however,
the evidence showed that Ford knew of
problems with the backseat latch in the
Lincoln LS, and failed to warn its cus-
tomers. An email sent by a Ford engi-
neer informed management that that
the LS latch had been bedeviled by
problems for years, and posed a "safety

issue" for the public. Ford even contem-
plated a flag-warning system to indicate
properly latching in conjunction with the
use of a child safety seat--but chose not
to incorporate the feature on its 2000
models. The warning system would
have cost about $3 per vehicle. The
Court of Appeals found that Ford was
aware of the possibility of a "tragic acci-
dent" like Sasser's occurring, but de-
cided not to warn the public. It affirmed
the award of punitive damages.

6. Plaintiffs are Entitled to Post-
Judgment Interest

Lastly, Ford argued that post-
judgment interest could not be
awarded, because the applicable stat-
ute only applied to actions filed after
July of 2003. The Court of Appeals
held that the pre-2003 statute applied
to Ford, and ordered that the judgment
would be interest at a rate of 12%.

The Court of Appeals disagreed with
each of Ford's enumerations of error,
and affirmed the $47.7 million dollar
verdict. The Supreme Court of Georgia
denied certiorari in November of 2005.

In Bishop v. Bombardier, Inc., 399
F.Supp2d 1372 (M.D. GA 2005), the
court granted summary judgment in favor
of a personal watercraft manufacturer
that defended a product liability action
involving a personal watercraft that
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caught on fire and burned the plaintiff
while he was attempting to charge the
battery. The plaintiff purchased the used
personal watercraft in 2001 from the origi-
nal owner who purchased it from an au-
thorized dealer in 1996. In 1998, the
manufacturer issued a safety recall notice
regarding a defect that might exist in some
1996 watercraft models. Based on the
electronic database of consumers that
registered as owning 1996 personal wa-
tercraft, the manufacturer sent the recall
notice to the original owner. The plaintiff
did not receive the notice.

The plaintiff alleged, among other
things, that the manufacturer failed to
notify the plaintiff of the recall. The court
held that the manufacturer had no duty to
send the recall notice to the plaintiff be-
cause the plaintiff did not submit any evi-
dence that the manufacturer knew that
the plaintiff had purchased the watercraft
from the original purchaser. The court
also rejected the plaintiff’'s argument that
the manufacturer should have known that
plaintiff was the owner of the watercraft
because the vessel was registered with
the State of Alabama. The court indicated
that there was no legal authority support-
ing plaintiff's contention that under Aa-
bama law a failureto-warn claim may be
predicated upon a manufacturer’s failure
to send a recall notice to subsequent pur-
chasers of its products whose identity the
manufacturer could have known by re-
searching state records.

Kentucky

Kentucky Rejects Duty to Retrofit

In Ostendorf v. dark Equip. Co., 122
S.W.3d 530 (Ky., Dec. 2003), a worker was
severely injured when the forklift he was
driving tipped over and pinned his right
foot to the ground. The plaintiff filed a
products liability action alleged, among
other things, a claim that the manufacturer
breached a duty to retrofit the forklift with
operator restraints. The court of appeals
held that Kentucky did not recognize a
common law duty by a seller to retrofit an
existing product that was not defective at
the time it was manufactured. The court of
appeals also held that the worker failed to
present sufficient evidence to impose li-
ability on the forklift manufacturer for neg-
ligent performance of a voluntary retrofit
campaign.

The Supreme Court of Kentucky held
that here was no duty to retrofit a product
not defective when sold for two reasons.

Frst, in many cases, a duty to retrofit was
properly the province of an administrative
or legislative body. Second, there was no
reason to create a duty to retrofit a prod-
uct not defective when sold “in light of
existing negligence and product liability
doctrines.” If the worker could prove that
the manufacturer’s product was defective
when sold, then he could recover under
existing theories of negligence or strict
liability.

Finally, the court held that by initiating
a voluntary retrofit campaign, the manu-
facturer did not assume a duty sufficient to
impose liability for the worker's injuries.
The court rejected the opportunity to adopt
the standard for retrofit campaigns set out
in the Restatement (Third) of Torts: Prod-
ucts Liability 811, which imposes liability if
a seller voluntarily undertakes to recall the
product but fails to act as a reasonable
person in doing so. The court opined that

this approach, because of its lax require-
ments, would have the perverse effect of
discouraging voluntary retrofits and re-
calls.

The court noted that the better
course is to impose liability under the
dictates of the Restatement (Second) §
324A, which requires proof of reliance,
action inconsistent with a duty owed by
another party, or increased risk of harm.
“If a product was defective at the time of
[sale], then the seller may be liable for
injuries resulting from that defect. How-
ever if the product was not defective at
the time of [sale], the seller’s post [sale]
conduct must contribute to the injury
before liability will be imposed.” Based
on the facts the case before it, the court
held that Cark did not assume a duty
sufficient to impose liability for plaintiff’'s
injuries by initiating a voluntary retrofit
campaign.
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Michigan

In Greene v. AP. Products, Ltd., 474
Mich. 886, 704 N.wW.2d 702 (2005), the
Michigan Supreme Court granted leave to
appeal a case that leaves it poised to en-
gage in a wide-ranging discussion of the
law on a product manufacturer's duty to
warn. The court of appeals had reversed
the trial court’s order granting summary
disposition to the defendants, a manufac-
turer and a retailer of an ethnic hair care
product that had been ingested by an 11-
month-old boy. The child vomited and aspi-
rated the product, developed chemical
pneumonitis and died approximately one
month later.

The child’s mother had testified that
she had left the product in the medicine
cabinet mounted above her bathroom sink
on the morning of the subject incident, that
it would have been impossible for the child
to access the product in that location and
that she would never leave the product out
where he could gain access to it because
she knew it should not be ingested and
would be afraid that it would be harmful to
him. Paintiff argued, however, that Defen-
dants were negligent for not adequately
warning of the potentially lethal conse-
quences of ingesting the product, and that
such a warning would have caused her to
exercise even greater care in storing the
product, thereby preventing the death of
her child.

In granting summary disposition, the
trial court agreed with the Defendants that
(1) the fact that the child’s mother did not
appreciate the degree of potential injury
does not translate into a duty to warn be-
cause the basic danger was obvious to
average users of ordinary intelligence and
was already known to her, (2) there was no
evidence that would support a claim that a
lack of warnings on the product or the ab-
sence of “child-proof” packaging was a
proximate cause of the incident and (3) the
product was misused in a manner that was
not reasonably foreseeable.

In Greene v. AP. Products, Ltd., 264
Mich. App. 391, 691 N.W.2d 38 (2004),
however, the Michigan Court of Appeals
reversed the trial court, holding that (1)
while the risk of becoming ill from ingestion
of the hair care product may be open and
obvious, reasonable minds could differ as
to whether a warning was necessary to give
the purchaser a full appreciation of the life-
threatening risks involved, (2) even though
Plaintiff could offer nothing beyond contra-
dicted speculation as to how the child
gained access to the product, a question of

fact existed as to whether Defendant’s
failure to warn would have caused her to
store the product in a more secure location
that would have prevented her child’s
death and (3) if the jury concludes that a
warning about the risks of ingestion of the
product was required, the misuse of the
product must necessarily be found to have
been foreseeable.

In granting Defendants’ application for
leave to appeal, the Michigan Supreme
Court directed the parties to brief the fol-
lowing issues: “(1) whether the court of
appeals erred in using a subjective rather
than an objective standard in its analysis of
the open and obvious doctrine, (2) whether
the court of appeals erred in concluding
that the product at issue was not a ‘simple’
product, (3) whether the court of appeals
erred in failing to recognize plaintiff as a
sophisticated user as defined by MCL
600.2945(j), and (4) whether aspiration of
this product is a foreseeable misuse, and
whether the material risk of the misuse is
or should be obvious to a reasonably pru-
dent product user.” The manner in which
the court has framed these issues sug-
gests that it intends to use this case as an
opportunity to clarify a number of aspects
of Michigan product liability law relative to
the duty to warn. It is anticipated that an
opinion will be issued later this year.

Medical Monitoring Claims Are Not
Cognizable Under Michigan Law In the
Absence of a Present Physical Injury

The Michigan Supreme Court recently
issued an opinion rejecting the viability of a
negligence claim seeking to hold a defen-
dant responsible for the costs of medically
monitoring a class of plaintiffs for future
illnesses related to their exposure to diox-
ins because the plaintiffs were unable to
allege any present physical injury as a re-
sult of such exposure. In doing so, the
Court clarified a prior holding in a medical
monitoring case, which the plaintiffs had
relied upon as implicitly recognizing the
viability of such a claim.

In Henry v. Dow Chemical Company,
2005 Mich LEXIS 1131 (July 13, 2005),
the Michigan Supreme Court, in a 5-2 deci-
sion, held that a cause of action for medi-
cal monitoring is not cognizable under
Michigan law where the plaintiffs concede
that they have not yet experienced any
physical injuries. In its opinion, the major-
ity observed that it had never before had to
specifically articulate a fundamental rule of
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law that it had always assumed:
“present harm to person or property is a
necessary prerequisite to a negligence
claim.”

The practical ramifications of the
Henry decision is that “toxic tort” defen-
dants in Michigan cannot be held liable
for exposure claims until and unless any
such claimants can demonstrate physi-
cal injury or property damage as a result
of the exposure.

In Henry, 173 plaintiffs sought class
certification to represent the thousands
of people who were potentially exposed
to dioxin that was discharged into the
Tittabawassee River flood plain from the
Dow Chemical plant in Midland, Michi-
gan.

Dioxin, a synthetic chemical that is
the byproduct of the production of tri-
chlorophenol and has been shown
through animal studies to be a “potent
carcinogen,” was discovered in the soil
around the Tittabawassee and Saginaw
Rivers in 2000. In 2001, the Michigan
Department of Environmental Quality
(MDEQ) confirmed the presence of dioxin
in the soil. Subsequent MDEQ investiga-
tions concluded that the Dow Chemical
plant was the principal source of the
dioxin.

In 2003, the plaintiffs filed suit
against Dow Chemical in Saginaw County
Circuit Court, alleging that Dow Chemical
had negligently released dioxin into the
river and seeking the creation of a court-
supervised medical monitoring program
to cover the increased medical costs that
the plaintiffs may incur as a result of the
exposure. The trial court denied Dow
Chemical’s motion for summary disposi-
tion of the medical monitoring claim.
The Michigan Court of Appeals thereafter
denied Dow Chemical’s motion for per-
emptory reversal and emergency applica-
tion for leave to appeal.

In reversing the lower courts, the
Michigan Supreme Court observed that
the plaintiffs’ claim was, “at its core,”
one of negligence. The Court noted that
it first must decide whether the plaintiffs’
claim was for future or present injuries.
The Court held that, if the claim was for
future injuries, it was precluded because
Michigan negligence law requires more
than merely speculative injuries. The
Court further held that if the claim was
premised on the fact that exposure to
dioxin was itself an injury in that people
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so exposed would incur the costs of medi-
cal monitoring, this claim was also pre-
cluded “because Michigan law requires an
actual injury to person or property as a
precondition to recovery under a negli-
gence theory.” While the plaintiffs (and the
dissent) argued that the cost of medical
monitoring constituted injury, the Court
stated that a “plaintiff must demonstrate a
present physical injury to person or prop-
erty in addition to economic losses that
result from that injury in order to recover
under a negligence theory.” The Court rea-
soned that the economic losses suffered by
the plaintiffs were derivative of a possible
future injury and not an actual present
injury. Therefore, the plaintiffs had failed
to state a valid claim under existing Michi-
gan law.

The Court then declined the plaintiffs’
request to modify the common law of negli-
gence in order to permit their medical
monitoring claim to proceed for fear that
such a radical departure from the tradi-
tional notions of a valid negligence claim
could ultimately result in a limitless flood of
litigation and leave the courts with little in
the way of discernible standards for deter-
mining which claims were legitimate if
plaintiffs could pursue such claims with no
evidence of present injury.

The Court also emphasized that the
court system was illprepared to undertake
the administration of a medical monitoring
program The legislative branch was infi-
nitely better positioned to do so through
the creation of administrative bodies to
oversee such a system. Furthermore, the
Court noted that, because the Michigan
Legislature had already empowered the
MDEQ to take remedial actions, including
health assessments, to protect public
health, it would be violative of the separa-
tion of powers doctrine for the Court to
create a competing remedy.

The Court also clarified its prior deci-
sion in Meyerhoff v. Turner Constr Co, 456
Mich 933 (1998), a case in which Plunkett
& Cooney defended the claims of a group
of construction workers exposed to asbes-
tos but lacking any present symptoms from
such exposure. In vacating a court of ap-
peals opinion, the Meyerhoff Court’s order
of remand stated that the factual record
had not been sufficiently developed to al-
low a claim for medical monitoring dam-
ages. The plaintiffs in Henry had cited that
language from Meyerhoff as implicitly rec-
ognizing a claim for medical monitoring in
Michigan. While acknowledging the ambi-
guity of this language the Henry court clari-
fied this by stating that Meyerhoff “should
properly be read to hold that the factual

record in that case was insufficiently devel-
oped to support a medical monitoring claim
if such a claim exists in Michigan. As we
clarify today, such a claim does not exist in
Michigan.”

Finally, the Court addressed the plain-
tiffs’ argument that its claim for medical
monitoring was not subject to summary
disposition because it was a claim for equi-
table, not legal, relief. The court rejected
this argument, holding that even equitable
remedies must be supported by a valid
claim.

Compliance With OSHA Variance
Entitles Manufacturer to Statutory
Rebuttable Presumption of
No Liability

In a recent unpublished decision, the
Michigan Court of Appeals has held that a
manufacturer who designs a product in
compliance with negotiated variances to
government regulations is entitled to the
statutory rebuttable presumption of non-
liability found in MCL 600.2946(4).

This statute, enacted in 1996 as part
of sweeping product liability reform legisla-
tion, provides that a manufacturer is not
liable for the harm or injury caused by the
product if, “at the time the specific unit of
the product was sold or delivered to the
initial purchaser, the aspect of the product
that allegedly caused the harm was ... ap-
proved by, or was in compliance with regu-
lations or standards relevant to the event
causing the death or injury promulgated by,
a federal or state agency responsible for
reviewing the safety of the product.”

In Juan Toledo, Personal Representa-
tive of the Estate of Vincente Toledo v.
Gateway Precision Technologies, LLC,
2005 WL 3481436 (Mich. App. Dec. 20,
2005), the plaintiff's decedent was killed
when his head was caught between two
components of a hot-wire cutter manufac-
tured by the defendant. The decedent was
employed by a company that processes
polystyrene foam for insulating materials
and the hot-wire cutter was used to cut
large foam pieces. Apparently, the dece-
dent was attempting to remove scrap
pieces of foam from underneath the hot-
wire cutter at the time of the accident.

The decedent’s employer had negoti-
ated two variances with the Michigan De-
partment of Labor because Michigan Occu-
pational Safety and Health (MIOSHA) regu-
lations required a physical barrier to be
placed around the hot-wire cutters which
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the foam manufacturer claimed would
have prevented the machine operator
from gaining necessary access when the
cutter was energized. These variances
required that two safety features, an
emergency stop cable around the pe-
rimeter of the cutter and a flashing red
light to signal that the cutter was ener-
gized, be incorporated into the hot-wire
cutters. To meet the requirements of the
variances, the defendant manufactured
the hot-wire cutter to the specifications
of the decedent’s employer.

The decedent’s personal representa-
tive asserted claims of product liability
and negligence against the hot-wire cut-
ter manufacturer. Athough a MIOSHA
investigator discovered that the emer-
gency stop wire was not working properly
at the time of the accident, there was no
dispute that it was functional at the time
of delivery. The trial court granted the
defendant’s motion for summary disposi-
tion, holding that the defendant’s compli-
ance with the variances was sufficient to
trigger the rebuttable presumption of
non-iability found in MCL 600.2946(4)
when the device was compliant when
delivered, and that the plaintiff’'s argu-
ment that other safety devices may have
prevented the accident was not suffi-
cient to rebut that presumption. The
court noted that the variances them-
selves provided that “compliance with
the requirements of this variance will be
considered as abatement of the require-
ment of the standard.” The plaintiff then
appealed.

The court of appeals began its analy-
sis by recognizing the rule discussed in
Huff v. Ford Motor Co., 127 Mich. App.
287; 338 N.w.2d 387 (1983) that a
product manufacturer cannot be held
liable for following a purchaser’'s plans
and specifications for a product unless
those specifications are “so obviously
dangerous that they should not reasona-
bly be followed.” As such, the court con-
cluded, the plaintiff would have to prove
that the specifications to which the sub-
ject product was designed were obvi-
ously dangerous and defective, and ap-
plication of MCL 600.2964(4) would
preclude any such finding in this case.

The plaintiff argued that the defen-
dant was not entitled to the rebuttable
presumption of non-iability because the
MIOSHA variance was not “relevant to
the event causing the death or injury” in
that it was intended to protect workers
from contact with “live parts” and hot
wires, not the pinch point that caused
the death in this case. The court dis-
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agreed, concluding that all of the evidence
indicated that the emergency stop cable
called for in the variance, if functioning as
designed, would have served to protect
workers from both hot-wire and pinch point
injuries.

Fnally, the plaintiff argued that, as-
suming the rebuttable presumption of non-
liability applied, the presumption was over-
come by the presentation of evidence of

alternative safety devices that may have
prevented the accident. The Court of Ap-
peals disagreed, concluding that the plain-
tiff had produced “no evidence that the
pinch point, as guarded by the emergency
stop cable, which was the aspect of the
product that allegedly caused the harm,
did not comply with MIOSHA regulations.”
The court further noted that the plaintiff's
expert did not testify that the emergency
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stop cable was inadequate to protect
from pinch point injuries. Furthermore,
the plaintiff failed to produce any evi-
dence indicating that industry standards
required any of the proposed alternative
safety devices.

Edward J. Higgins
Plunkett & Cooney P.C.
Detroit, Michigan

Mississippl
No Post-Sale Duty to Warn If Warnings
Adequate At Time of Sale

In Austin v. Will-Burt Co., 361 F.3d 862
(5 Cir., 2004), the decedent was electro-
cuted when the telescoping mast from a
television station van became entangled
with the power lines. Warning labels were
placed on the mast, which specifically cau-
tioned the operator that a fatal electrocu-
tion could occur if the mast were raised
near power lines. Also, the decedent had
been specifically warned by a supervisor
about raising the mast near power lines.

Plaintiff claimed, among other things,
that the manufacturer breached its post-
sale duty to warn end-users like television
station about the dangers posed by its
product, in light of its knowledge of five or
six post-1982 deaths by electrocution in-
volving its masts. The district court evalu-
ated the viability of this claim by looking to
Section 11-1-63(a) of the Mississippi Prod-
ucts Liability Act (MPLA), which provides, in
pertinent part:

“[T]he manufacturer or seller . . . shall
not be liable if the claimant does not
prove . . . that at the time the product
left the control of the manufacturer or
seller . . . [t]he product was defective
because it failed to contain adequate
warnings or instructions.” (Emphasis
added).

Relying on this statute, the court con-
cluded that the “MPLA precludes imposi-
tion on a manufacturer or seller of a post-
sale duty to warn (at least where detrimen-
tal reliance on a manufacturer's or seller's
post-sale warning is not involved).” The
court also pointed out that section 11-1-63
(c)(i) of the MPLA provides that with respect
to claims of inadequate “warnings or in-
structions pursuant to paragraph (2)@i)2 . . .
the manufacturer or seller shall not be
liable if the claimant does not prove . . .
that at the time the product left the control
of the manufacturer or seller, the manufac-

turer or seller knew or . . . should have
known” of the danger posed by the product
and that the ordinary user or consumer
would not realize its dangerous conditions.
The court also relied on Mississippi Court
of Appeal’s statement in Palmer v. Volks-
wagen of Am., Inc., 905 So.2d 564, 601
(2003), that “the plain meaning of the
MPLA's language is that the statute im-
poses liability on the manufacturer or
seller for warnings that were inadequate at
the time of sale, not for warnings that be-
came inadequate at some later time.”

The End of “Mass Torts”?

Mississippi is one of the few states
with no class action provision in its civil
procedure. That had not stopped, indeed it
probably encouraged, the bringing of
“mass tort” suits with wildly misjoined
claimants. Now in a series of products
liability cases, the Mississippi Supreme
Court has made clear it will enforce revised
Miss. R. Giv. P. 20, after an amendment
done in early 2004 to require that con-
joined plaintiffs demonstrate the existence
of a “distinct litigable event”; this is very
different from Fed. R. Civ. P. 20 which only
requires that claims by different plaintiffs
be “logically related.”

Starting in  February 2004, with
Janssen Pharmaceutica, Inc. v. Armond,
866 So. 2d 1092 (Miss. 2004) (there have
been six like Janssen decisions since, all
involving Propulsid), the Court has made
plain its rule-making intent: “We hold today
that the prescribing of the drug Propulsid
by 42 different physicians to 56 different
patients did not arise out of the same
transaction, occurrence, or series of trans-
actions or occurrences, and that joinder in
this case unfairly prejudices the defen-
dants.” Armond, 866 So. 2d at 1095. In
Scott v. Janssen Pharmaceutical, Inc., 876
So. 2d 306 (Miss. 2004), the Court added:
“There is an innate danger in asking jurors

to assimilate vast amounts of information
against a variety of defendants and then
sort through that information to find what
bits of it apply to which defendant.”

In the asbestos case Harold’s Auto
Parts, Inc. v. Mangilardi, 889 So. 2d 493
(Miss. 2004), the Court pointedly criti-
cized the misjoinder of 264 plaintiffs
allegedly exposed over 75 years: “This
complaint comes to us from plaintiffs,
who, more than three years ago, filed suit
against 137 defendants, who have
amended their complaint six times; and
who are apparently unable to explain to
trial court, this Court or to the defen-
dants, exactly who each plaintiff has
sued, and why. The trial court is hereby
directed to dismiss, without prejudice,
the complaint of each plaintiff who fails,
within 45 days . . ., to provide the defen-
dants and trial court. . ., at @ minimum,
the name of the defendant or defendants
against whom each plaintiff makes a
claim, and the time period and location
of exposure.” Id. at 495.

In yet another asbestos exposure
case involving shipyard workers, the
court summed up in a sentence what is
not a “distinct litigable event”: “There are
too many differences between the [9]
plaintiffs, and there is not a distinct liti-
gable event linking the parties together,
except that they all at one time in their
life [sic] worked at Ingalls Shipyard.”
Crossfield Products Corp v. Irby, No.

2003-1A-02378-SCT (Feb. 3, 2005).

Using the Armond doctrine to quell
the notion that Mississippi courts are a
dumping ground for mass torts, the Court
has now said: “Our state has absolutely
no local interest in trying the out-of-state
plaintiffs’ claims.” State Farm Mut. Auto.
Insurance Co. v. Murriel, No. 20034A-
00745-SCT (Nov. 4, 2004).
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Palmer v. Volkswagen of America, Inc.,
2001-CG-00875-SCT, en banc (April 7,
2005).

Plaintiff may not assert the insufficiency of
an owner’s manual warning if the warning
was never read; the failure to read it
breaks the causal connection between an
inadequate written warning and an injury.

Ferrell v. River Gity Roofing, Inc., 2003-CA-
02102-SCT (August 18, 2005).
Statutory strict liability claims will not lie
against persons supplying improvements
(roofing membrane) to real property as
opposed to selling “products.”

Forbes v. General Motors Corp., 2003-CA-
01201-COA, (Oct. 4, 2005).
Whether a crash was “hard enough” to

cause airbags to deploy is not a matter to
be established through lay opinion testi-
mony; absent expert testimony on the
point, plaintiff could not recover on the
theory that an express warranty found in
the owner’s manual had been breached
because plaintiff's lay witnesses thought
the bags should have deployed, there be-
ing circumstances in collisions when de-
ployment was not designed for or intended.

Monsanto Co. v. Hall, 20044A-00918-SCT
(Oct. 6, 2005).

Mississippi will follow the “frequency, regu-
larity, and proximity” test in deciding cases
of alleged exposures to asbestos fibers
and the plaintiff will bear a specific burden
to establish particular product identifica-
tion in order to establish proximate causa-
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tion of injury by exposure to any particu-
lar defendants.

Harris v. International Truck & Engine
Corp., 2004-CA-00851-COA (Cct. 18,
2005).

The Court of Appeals declines to adopt
an evidentiary presumption that, if an
adequate warning had been provided, it
would have been heeded. The plaintiff
must establish, even when a warning is
demonstrably inadequate, that an ade-
guate warning would have altered the
conduct that produced the injury.

Jackson H. Ables, Ill
Daniel Coker Horton & Bell, P.A.
Jackson, Mississippi

Missouri

Evidence of Substantially Similar
Acts are Not Limited to the Specific
Model at Issue, However, Court Must
Prevent the “Side Show from Taking
Over the Grcus.”

Joel Stokes v. National Presto Industries,
Inc., WD64128 (Mo. App. W.D. 2005).

When thirteen month old, Joel Stokes
pulled the cord of a fryer. The fryer slid off
a counter and spilled hot oil on him. He
was seriously injured. Stokes’ parents,
acting on their son’s behalf, sued the
fryer's manufacturer, National Presto In-
dustries, Inc. and the boy's grandmother,
who was cooking with the fryer when the

mishap occurred.

In the pretrial phase, the trial court
limited the discovery produced by National
Presto to the specific accident model, a
National Presto “Kitchen Kettle”. The
plaintiff was able to discover additional
accidents, involving other fryers, from the
Consumer Products Safety Commission
and Underwriter Laboratories. These acci-
dents involved youngsters pulling fryers off
counters and injuring themselves.

At trial, the court limited the plaintiff's
counsel to the three prior incidents involv-
ing the same model, the “Kitchen Kettle”.
The jury returned a verdict for National
Presto Industries and against the grand-

mother. The plaintiffs appealed.

The Missouri Court of Appeals for the
Western District held that the trial court
abused its discretion in limiting the evi-
dence to the Kitchen Kettle model. The
court commented that National Presto
manufactured three other units that were
designed for deep frying food: the Fry-
Baby, the FryDaddy and the GranPappy
models. While these differed in capaci-
ties, they all have an aluminum pot, a
cooking ail filldine and plastic feet. How-
ever, unlike the Kitchen Kettle model, the
cords are not detachable.

The court of appeals did not rule that
all prior incidents should be admissible. It
instructed the circuit court, upon retrial, to
determine whether or not the pullover
incidents involving Presto’s other deep
fryers were “substantially similar” to
Stokes accident. The appellate court
gave some guidance as to what was
“sufficiently similar”. To be “sufficiently
similar” the accidents must: (1) be of like
character, (2) have occurred under sub-
stantially the same circumstances, and
(3) have resulted from the same cause.

While the circuit court was instructed
to evaluate the prior incidents and deter-
mine whether or not they were
“sufficiently similar,” the appellate court
also admonished the circuit court to not

interpret the decision to mean that it must
allow Stokes to delve into all of the details
of the prior incidents, involving National
Presto’'s other products. For instance,
Stokes sought to introduce photographs of
injuries, deposition testimony, allegations
from complaints filed in lawsuits against
Presto, and testimony from some of the
victims’ parents. The appellate court com-
mented that such detail could be unduly
prejudicial and could cause confusion by
becoming the proverbial “side show taking
over the circus”.

The appellate court also instructed the
trial court to allow Stokes to discover
claims involving similar incidents with
National Presto’s similar deep fryers.

The Stokes case is instructive because
it predicts the evidence allowed at trial
concerning prior similar incidents. This
opinion sends the message to manufactur-
ers that plaintiffs are not limited to the
specific model that was involved in the
accident that is the subject matter of the
lawsuit. Rather, plaintiffs are allowed to
discover and/or adduce evidence concern-
ing similar incidents involving similar mod-
els.

Joseph Swift
Brown & James, P.C.
St. Louis, Missouri
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New Jersey

Non-Physician Research Chemist
May Provide Expert Medical
Causation Testimony

New Jersey continues to widen the gate
for the admissibility of expert testimony. In
Clark v. Safety-Kleen Corp., 179 N.J. 318,
845 A2d 587 (2004), the Supreme Court
of New Jersey found that, under appropri-
ate circumstances, a non-physician may
provide testimony on medical causation in
a products liability action. The trial court
admitted a research chemist’'s medical
causation testimony at trial. The intermedi-
ate appellate court reversed the trial
court’s decision, finding, inter alia, that the
admission of this testimony was beyond
the scope of his qualifications as a re-
search chemist. However, the Supreme
Court reversed and reinstated the verdict.

Clark involved an auto mechanic who
claimed that as a result of his using an
auto parts cleaner, his cut finger was ex-
posed to the defendant’s product, sus-
tained a serious chemical injury, developed
an infection, and ultimately suffered a loss
of full use. To assist in proving his claim,
plaintiff relied on the chemist who testified
that one of the chemical ingredients of that
product, cresylic acid, could have caused
injuries consistent with those of the plain-
tiff.

On voir dire, the chemist admitted that
he was neither a toxicologist nor an indus-
trial hygienist, and that he did not person-
ally test the cleaner’s chemicals on human
skin. However, he reviewed a number of
items that he claimed experts in his field
rely on to form opinions regarding the ef-
fects of certain chemicals on human skin:
the product’s Material Safety Data Sheets
(“MSDS”), defendant’s documents, a num-
ber of chemical treatises, and the plaintiff's
medical records.

As a general rule, the Court observed
that prior cases have allowed non-
physicians to testify on medical causation
issues under appropriate circumstances.
For example, an individual with the requi-
site knowledge, training, or experience may
offer expert testimony about receiving
emergency first aid without being a physi-
cian. Here, the chemist was offered,
among other things, to discuss the effects
of chemicals and cleaning products on
human skin -- something clearly within that
expert’'s education, experience, and re-
search. Since he knew the chemical prop-
erties of the defendant’s products, he
would also know the chemical’s toxicology

and occupational health effects.

Plaintiff had a medical expert (his treat-
ing physician) who testified about the
“chemical exposure,” but the Court found
that the plaintiff correctly used the chemist
to link the plaintiff’s testimony of use with
the symptoms reported by the plaintiff, as
such an opinion was within the chemist’'s
ken.

Government Contractor Defense
Extends to Nonmilitary Contractors

In Silverstein v. Northrop Grumman
Corp., 367 N.J. Super. 361, 842 A2d 881
(App. Div. 2004), the Superior Court of New
Jersey, Appellate Division, in a case of first
impression, extended the government con-
tractor defense to nonmilitary contractors.
The plaintiff in Silverstein commenced a
product liability action against the manu-
facturers of United States Postal Service
(“USPS”) mail delivery vehicles for injuries
sustained due to an alleged rollover defect.
The defendant manufacturers argued that
the government contractor defense pre-
empts the plaintiff's state law claims since
the defendants were government contrac-
tors and satisfied each element of the
three-prong test enunciated by the U.S.
Supreme Court in Boyle v. United Techs.
Corp., 487 U.S. 50 (1988).

The defendants in Boyle and prior U.S.
Supreme Court decisions were all military
contractors. Nevertheless, the Court found
that the policy concerns giving rise to the
government contractor defense for military
contractors exist for nonmilitary contrac-
tors as well. Three significant policy rea-
sons were cited. Frst, the defense pre-
serves the government’s ability and flexibil-
ity to exchange certain aspects of product
safety with other technical, economic, or
social considerations, whether a product is
used for a military or civilian application.
Second, without the protection afforded by
the government contractor defense, both
military and nonmilitary contractors would
have increased financial burdens that
would either drive away government con-
tractor bidding, or otherwise have these
added costs passed on to the government
and the public. Third, the defense pre-
vents states from “second-guessing” fed-
eral policy decision-making with respect to
the design of products produced in accor-
dance with government military or nonmili-
tary contracts.

Silverstein acknowledged that while
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federal courts are split over this issue,
the majority favored extending the de-
fense to nonmilitary contractors. The
Court also found support in that unlike
prior U.S. Supreme Court decisions that
fashioned a similar defense based on
the unique relationship between the
United States and its armed forces,
Boyle rested its decision on the Federal
Tort daims Act’s discretionary function
exception. Further support from Boyle
was found in Justice Brennan's dissent,
wherein he believed that the defense
was “breathtakingly sweeping,” and spe-
cifically envisioned its application to
Postal Service mail cars. The Silverstein
court observed that the Boyle majority
left Justice Brennan’s interpretation un-
challenged.

Having found that the government
contractor defense was available to the
defendant nonmilitary contractors, the
court then evaluated and found that the
three-prong Boyle test was satisfied.
Frst, the contractors were required to
demonstrate that the government ap-
proved reasonably precise product speci-
fications and otherwise was able to exer-
cise its discretionary functions in approv-
ing the vehicle. Here, the USPS did not
design the vehicles. However, the defen-
dants were obligated to incorporate the
USPS' performance specifications into
the vehicle’s final design. The USPS
continually reviewed and evaluated
these specifications, extensively tested
the vehicle, including specifically for
stability, retained rights to approve the
final design and reject vehicles failing to
comply with specifications, and ulti-
mately approved the specifications.
Next, the defendants were able to dem-
onstrate the second Boyle prong by
showing that they conformed to the
USPS' specifications. Indeed, the gov-
ernment’s specifications reserved the
right for USPS, not the contractors, to
determine how much stability evaluation
was necessary, and the USPS never re-
jected a vehicle because of unsatisfac-
tory stability.  Fnally, the evidence
clearly established the third prong by
showing that the defendants did not
withhold warning information that the
USPS itself had already known about.

The Court gave short shrift in reject-
ing the plaintiff’s estoppel claims. The
contractors’ obligations under the gov-
ernment contract to obtain product liabil-
ity insurance was not, in and of itself,
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significant since the contractors did not
objectively manifest an acceptance of
design responsibility in their contract.
Similarly, the contractors’ marketing of the
vehicles to private parties was irrelevant
since, for purposes of meeting Boyle, they
were designed pursuant to the govern-
ment specifications and were not available
to the public until that process was com-
plete.
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In D'Amato v. Oshkosh Truck Corp.,
Super. Ct. of N.J. (Docket No. MRS-L-3810-
02, Sept. 29, 2005), the trial court
granted summary judgment to the manu-
facturer of an aircraft rescue firefighting
vehicle. The plaintiff slipped off one of the
steps while exiting one of these vehicles
and injured his back and knee. He as-
serted that the step was defectively de-
signed in that it was not large enough and
should have been manufactured with an
anti-skid treatment.  The vehicle was
manufactured for the State Port Authority
pursuant to specifications created by the
Port Authority. Athough Oshkosh recom-
mended significant changes to the specifi-
cations concerning the design of the step

due to the incompatibility of the step de-
sign with the vehicle's use, the Port Au-
thority approved all such changes and
amended its specifications accordingly.
After Oshkosh built a prototype of the
vehicle, the Port Authority tested and in-
spected the vehicle.

Plaintiff relied on an expert who
opined that the step was not designed in
conformance with SAEJ185. However,
SAEJ185 does not specifically address
aircraft rescue vehicles and the Port Au-
thority only required compliance with
NFPA414.

In response to the Plaintiff's claim,
Oshkosh asserted the government con-
tractor defense. This defense entitles
immunity to a contractor/ manufacturer
like Oshkosh from a defect design claim
when it manufactures a product according
to specifications that a government
agency has either created or approved.
The court affirmed the use of this defense
recognizing that Lieberman v. Port Author-
ity, 132 N.J. 76 (1993) controls. Lieber-
man stands for the proposition that the
Port Authority is only to be treated as a
private corporation for purposes of liability
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when it is not acting in a primarily govern-
mental function.

In Lieberman, the Port Authority acted
in its capacity of a private corporation as a
landlord in its operation of a terminal.
This subjected the Port Authority to civil
liability. The court, however, in Oshkosh
found that the Port Authority was perform-

ing a governmental function.

Once the court passed this threshold
determination of whether the Port Author-
ity is immune to private lawsuits, the court
turned its attention to the threeprong test
of the government contractor defense
enunciated in Boyle v. United Tech, 487
U.S. 500 (1988), as well as in Silverstein
v. Northrop Grumman Corp., 367 N.J. Su-
per. 361 (App. Div. 2004). This test re-
quires the court to find 1) government
approval of reasonably precise specifica-
tions; 2) conformance with the specifica-
tions; and 3) the defense contractor
warned the government about the use of
the equipment known to the contractor,
but not known by the government. Apply-
ing the facts of the instant case to this
test, the court determined that summary
judgment was appropriate.

North Dakota

In Symington v. Daisy Mfg. Co., 360
F.Supp.2d 1027 (D.N.D. 2005), the plain-
tiff brought a products liability action after
being shot in the eye by a BB gun. Two
boys were using the gun to shoot air at
paper bags, one of the boys stopped play-
ing to talk on the phone while the other
boy aimed a gun at him. He had not
loaded the gun, but it had a pellet in it.
His friend was struck in the eye, which

later was removed. Plaintiff's expert
opined that a design flaw allowed a BB to
become lodged in the magazine of the
gun, getting an appearance that it was
empty. The defense argued that aiming a
gun is a superseding, intervening cause
that relieves the manufacturer of liability.
The court noted that although that is usu-
ally the rule, in North Dakota, the law
provides that when two or more parties

cause an injury, there is no joint liability,
the liability of each is several only. North
Dakota law also requires the trier of fact to
compare the intentional tortfeasor's con-
duct with a plaintiff tortfeaser’s conduct in
order to assign liability. This requires the
comparison of the shooters fault and that
of the defendant manufacturer. There-
fore, the court denied defendant’s motion
for summary judgment.

Ohio
Federal Preemption of Post-sale
Failure to Warn and Post-Sale Failure

to Recall Claims Based on Information
Learned After FDA review

In Cupek v. Medtronic, Inc., 405 F.3d
421 (6t Gir., 2005), plaintiffs filed multiple
lawsuits against a medical-device manufac-
turer to recover for losses allegedly caused
by defective pacemakers. One of the cases
was fully litigated and appealed. The trial
court denied the bulk of plaintiffs’ claims
due to federal preemption. After the case
was resolved, plaintiffs filed a motion to
reinstate their actions and file an amended
complaint to present new causes of action

that federal law did not preempt, and to
raise arguments that are distinguishable
from the arguments made in the previous
case. Plaintiffs’ amended complaint al-
leged post-sale “failure to warn” and post-
sale “failure to recall” claims against the
manufacturer based on “information
learned after FDA review of the
[pacemaker] Applications.”

The 6t Grcuit Court of Appeals held
that federal law preempted post-sale fail-
ure to warn and post-sale failure to recall
claims based on information learned after
FDAreview. The court relied on 21 U.S.C.
§ 360k(a), which provides that,

“IN]Jo State or political subdivision
of a State may establish or con-
tinue in effect with respect to a
device intended for human use any
requirement—(1) which is different
from, or in addition to, any require-
ment applicable under this chapter
to the device, and (2) which relates
to the safety or effectiveness of the
device or to any other matter in-
cluded in a requirement applicable
to the device under this chap-
ter.” (Emphasis added).

The court noted that the FDA requires

continuous updates as part of the pre-
market approval (PMA) application and
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supplement process, that “[t]hese updating
requirements specifically address warnings
and recalls associated with medical de-
vices.” The court relied on the following
statutes and regulations in support: 21
US.C. 8 360h(a) (giving the Secretary of
Health and Human Services the authority
to issue or withhold warnings concerning
medical devices based on the Secretary's
assessment of the risks); id. § 360(e)(1)
(giving the Secretary authority to order
manufacturers to cease distributing de-
vices upon a finding they could cause
“serious, adverse health consequences or
death”); id. 8 360h(e)(2)(a) (giving the Sec-
retary authority to issue recall orders); 21
C.F.R. § 803.50 (requiring device manufac-
turers to report adverse medical device
events to the FDA); id. § 810.10 (giving the
FDA discretion to determine if a recall is
necessary and to decide to delay public
notification to avert health risks).

The court then concluded that any
state law claim that the manufacturer
failed to warn patients beyond warnings
required by the FDA (or that the manufac-
turer failed to recall a product without first
going through the PMA supplement proc-
ess) would constitute state requirements
“different from” or “in addition to” the
requirements of the federal PMA applica-
tion and supplement process. Thus, the
court held that federal law preempted
post-sale failure to warn and post-sale
failure to recall claims because those
counts would require the manufacturer to
comply with state requirements “different
from” or at least “in addition to” federal
requirements.

In Thompson v. Park River Corp., 161
Chio App. 3d 502 (2005), the court af-
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firmed summary judgment in favor of a
swimming pool owner that defended a
negligence suit brought by a plaintiff that
injured his foot on the interior handrail of
the pool. The court applied well-
established Chio law that provides that a
business owner’s duty to protect its cus-
tomers from harm is predicated on the
owner’s superior knowledge of a specific
condition that threatens injury. The court
considered affidavits submitted by the
defendant stating that the handrail was
routinely inspected, maintained, and re-
paired in order to ensure its safe condi-
tion, and that such inspections and main-
tenance had never revealed any concerns
relating to the safety of the handrail.
Based on this evidence, the court held
that the swimming pool owner did not
have reason to know that the handrail
posed a latent defect, nor did the owners
breach a duty to inspect the pool.

Pennsylvania

Manufacturers of Non-Defective
Products Still Liable in Negligence, or
Are They?

In Phillips v. Cricket Lighters, 576 Pa.
644,841 A2d 1000 (2003), on remand to
Phillips v. Oricket Lighters, 852 A2d 365
(Pa. Super. Jun 10, 2004), appeal granted
by Phillips v. Cricket Lighters, - A2d -,
2004 WL 2386829 (Pa. Cct 26, 2004), the
Pennsylvania Supreme Court affirmed the
Superior Court’s order reinstating the plain-
tiff’s design defect claim sounding in negli-
gence and at the same time reversed the
Superior Court’s reinstatement of the strict
liability design defect claim, finding the
product at issue to be safe for its intended
users.t In Phillips, a minor-child apparently
started a fire with a Cricket cigarette lighter
that was not equipped with child resistant
features, and this fire resulted in the death
of his mother and siblings. The guardian of
the minor-child and the Administratrix of
the estate of the minor-child’s deceased
siblings filed a lawsuit against the manu-
facturer and distributors of the lighter, as-
serting various claims including design
defect claims under both negligence and
strict liability theories.

The Supreme Court in Phillips held that
the strict liability claim was properly dis-
missed on summary judgment because the
lighter was safe for its intended users.
However, the Court held that the Superior
Court erred in granting summary judgment
as to the negligent design claim simply
because the strict liability claim had been

dismissed. The Phillips Court ruled that a
finding of “no defect” does not “perforce”
require dismissal of the negligence claim,
without first analyzing the elements of
negligence. The Court reasoned that the
focus under a strict liability theory is the
product itself, whereas for a negligence
cause of action the inquiry is concerned
with the reasonableness of a defendant’s
conduct:

Were we to dispose of a negli-

gence claim merely by an exami-

nation of the product, without

inquiring into the reasonableness

of the manufacturer’s conduct in

creating and distributing such a

product, we would be divorcing

our analysis from the elements of

the tort. Thus, as the elements of

the causes of action are quite

distinct, it would be illogical for us

to dispose of [plaintiff’'s] negli-

gence claim based solely on our

disposition of her strict liability

claim. Instead, we must examine

the law of negligence and deter-

mine whether the trial court erro-

neously determined that

[plaintiff’s] negligence claim failed

as a matter of law.
Phillips, 841 A2d at 1008. After weigh-
ing the necessary factors tending to es-
tablish the elements of the plaintiff’s neg-
ligence claim, the Court concluded that a
jury question existed as to whether the
manufacturers were negligent in design-

ing a butane lighter that lacked a child
safety device. On these grounds, the
Court affirmed the Superior Court’s rein-
statement of the negligence claim.

Justice Saylor wrote a separate, con-
curring opinion, which was joined by Jus-
tices Castille and Eakin, in which he joined
the majority disposition of the strict liabil-
ity and negligence claims “under present
law.” Id. at 1012. The thrust of Justice
Saylor's concurrence was devoted to an
analysis of alternatives and “readily ac-
cessible, corrective measures” to Pennsyl-
vania’s strict products liability jurispru-
dence, which under its present state di-
vorces negligence concepts from consid-
eration in a strict liability action. Id. Jus-
tice Saylor opined that the Restatement
(Third) of Torts, which utilizes the negli-
gence concept of risk-utility balancing in
design defect litigation, “illuminates the
most viable route to providing essential
clarification and remediation” to Pennsyl-
vania law in this area. Id. at 1019.

Justice Newman wrote separately and
concurred with the majority’s ruling that
concepts of negligence have no place in a
strict products liability case and that the
strict liability claim must fail because the
lighter was safe for its intended users. Id.
at 1023. However, Justice Newman dis-
sented from the majority that the plain-
tiff's negligence causes of action be al-
lowed to remain, opining that under the
law of negligence a defendant cannot be
liable in damages “for placing into the
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stream of commerce an object that was
reasonably safe for its intended use and, in
fact, operated as intended.” Id. at 1023-
24.

Athough the rationale behind the hold-
ing in Phillips is anything but clear, the
outcome of this case is especially signifi-
cant to product manufacturers, as well as
to those engaged in litigation in the field of
Pennsylvania products liability law. The
immediate result of Phillips is an under-
standing that a plaintiff’'s products liability
claim based in negligence can still remain
even after a product is found to be not
defective and the strict liability claim is
dismissed.

The pronouncement in Phillips has
immediately impacted products liability
litigation in Pennsylvania. In Moroney v.
General Motors Corp.,850 A2d 629 (Pa.
Super. 2004), appeal denied by Moroney v.
General Motors Corp., -- A2d --, 2004 WL
2505257 (Pa. Nov 04, 2004), a case de-
cided only a few months after Phillips,
Maureen Moroney was attacked in her
vehicle after having parked in a Kmart
parking lot. While driving through the
Kmart lot prior to parking, she noticed a
potentially dangerous man some distance
from the entrance of the store. Ms. Mo-
roney thereafter parked her vehicle close
to the entrance of the Kmart to avoid him
but was attacked before she was able to
exit her vehicle. Ms. Moroney filed suit
against her assailant for assault and bat-
tery, against Kmart for negligence, and
against GMC for both negligence and strict
liability.

The plaintiffs in Moroney alleged that
a built-in feature of their automobile which
caused the doors to unlock automatically
when the ignition was turned off facilitated
the assault. The Superior Court in Moroney
held that the trial court properly concluded
that the design and function of the door
locking mechanism was not defective. It
nevertheless found that the lower court
erred by refusing to permit the jury to con-
sider the negligence claim, notwithstanding
its disposition of the strict liability claim.
The Superior Court cited Phillips and prior
cases which have previously ruled on the
issue. Consistent with the holding in Phil-
lips, and utilizing the same rationale as
that stated only by Justice Cappy in Phillips,
the Court in Moroney held that considera-
tion of a negligence claim shall not be de-
pendent upon the disposition of a strict
liability claim. “The absence of success of
Appellants’ strict liability claim should not
have foreclosed this question [of General
Motors’ negligence] from being presented
to the jury.” Moroney, 850 A2d at 635.

The Superior Court remanded the case for
a new trial on the negligence claim and, by
doing so, it appears to have bolstered the
plurality opinion in Phillips.

The Superior Court in Straub accepted
the manufacturer’s argument that it could
not be liable under a negligence theory of
product liability when its product was non-
defective. Athough the court in Straub
acknowledged that a majority of the jus-
tices in Phillips agreed in that case that the
negligence claim survived the dismissal of
her strict liability claim, it refused to reach
the same result as in Phillips. Rather, the
Superior Court in Straub opined that be-
cause the justices in Phillips did not reach
a majority opinion, the analysis by Chief
Justice Cappy in Phillips is not binding
precedent, Straub v. Cherne Industries,
slip op. at 7-8. The Superior Court in
Straub instead looked to two cases it had
decided prior to Phillips in which it held
that “in a negligence case the plaintiff
must prove, not only that the product was
defective and that the defect caused his
injury, but in addition, that in manufactur-
ing or supplying the product the defendant
failed to exercise due care,” Straub, slip
op. at 9 (emphasis added) (quoting Dam-
bacher by Dambacher v. Mallis, 336 Pa.
Super. 22, 53, 485 A2d 408, 424 (1984),
appeal dismissed, 508 Pa. 643, 500 A2d
428 (1985)). See also Htzpatrick v.
Madonna, 424 Pa. Super. 473, 480, 623
A2d 322, 326 (1993). Reasoning the
negligence claim must fail because he
failed to prove the existence of a defect,
the court in Straub held that the trial court
erred in refusing to enter judgment n.o.v.
in favor of the defendant, Id., slip op. at
10-11.

However, with the decision of the Phil-
lips case, and the subsequent decision in
Moroney, it appears that negligence claims
in Pennsylvania courts will not be dis-
missed as a matter of course where a
plaintiff is unable to prove a strict liability
claim. Signaled by Justice Saylor’s alluding
to the Restatement (Third) of Torts and its
framework for analyzing strict liability
claims in Phillips, and the Superior Court’s
opposing opinions in Moroney and Straub,
Pennsylvania is sure to undergo additional
important developments in the field of
strict products liability in the near future
with regard to the relationship between the
doctrines of negligence doctrine and strict
products liability.

Carl A. Eck & Jason A. Rosenberger
Meyer, Darragh, Buckler, Bebenek, &
Eck, PLLC

Pittsburgh, Pennsylvania

Products Liability Perspectives

1The lead opinion in Phillips was Justice Cappy's alone, with
Justice Saylor filing a concurring opinion which was joined by
Justices Castille and Eakin, Justice Nigro concurring in the
result, Justice Newman filing a concurring and dissenting
opinion, and Chief Justice Zappala not participating in the
decision. Due to the different rationales contained in the
separate opinions of the Justices concurring in the result, the
lead opinion in Phillips is a plurality rather than a majority
opinion. For purposes of this case summary, the other
holdings in Phillips need not, and will not be addressed.
2Cherne is an unpublished memorandum opinion and there-
fore non-precedential.
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Vaccine Manufacturers and the
Possible Link to Autism: The Next
Frontier in Products Liability?

In recent years, a number of medical
studies have analyzed whether mercury-
containing vaccines play a role in trigger-
ing autism, a severe developmental dis-
order with no definitive cause and no
known cure. During the 1990's, many
childhood vaccines contained
thimerosal, a preservative/ biocide that
is 49.6% ethyl mercury by weight. The
vaccine manufacturers used thimerosal
to prevent fungal and bacterial contami-
nation of multi-dose vials. In 1999, the
American Academy of Pediatrics and the
U.S. Public Health Services urged drug
makers to remove thimerosal from chil-
dren’s vaccines.

Currently, most childhood vaccines
contain only trace amounts of
thimerosal. The substance is neverthe-
less still present in most of these vac-
cines. Other than the traditional child-
hood vaccines, the substance is also
found in the flu shot, which is sometimes
available without this preservative.

Most recently, Dr. Jill James, a bio-
chemist at the University of Arkansas for
Medical Sciences, published a peer-
reviewed study in the American Journal
of dinical Nutrition. Dr. James’ study
found that some autistic children have a
weakened ability to protect themselves
from toxic metals in their bodies. These
children were found to have a severe
deficiency of glutathione, the body's
most important tool for detoxifying and
excreting heavy metals, such as mercury
and lead. The number of children diag-
nosed with autism has jumped dramati-
cally in recent years. Dr. James’ findings
may support the suspicions of a growing
number of scientists, physicians, and
parents that mercury-containing vac-
cines play a part in triggering autism in
genetically vulnerable children.

As scientists search for causes and
cures, vaccine manufacturers may find
themselves increasingly at risk for prod-
uct liability litigation. In Cheskiewicz v.







