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In Cummins Inc. v. Nelson, 
115 P.3d 536 (Alaska 2005), 
the plaintiff alleged products 
liability claims against the manu-
facturer, distributor, and installer 
of a commercial fishing boat 
engine that caught on fire and 
caused the boat to sink.  The 
manufacturer s representative 
told the plaintiff that an author-
ized dealer for the manufacturer 
could put in the engine and 

take care of [him] and get [him] 
back on the road.  Plaintiff set-
tled with the installer and pur-
sued the action against the re-
maining defendants.  The jury 
returned a verdict against the 
manufacturer and distributor 
and found both to be vicariously 
liable for the acts of the in-
staller.  The Supreme Court of 
Alaska upheld the jury s finding 
that the manufacturer was vi-

cariously liable under the 
apparent authority doctrine 

for an authorized dealer s negli-
gent repair of a boat engine.  
The court found that the manu-
facturer s comment that we 
can fix you up there supported 
a manifestation of apparent 
authority that imposed vicarious 
liability on the manufacturer.  

Alaska 

As we embark on a new 
year, we look back to 2005 to 
provide a survey of cases and 
legislation that have had an 
impact in the products industry 

domestically and abroad, and to 
recap some of the more notable 
decisions reviewed in earlier 
editions of Perspectives. We 
hope ALFA clients and members 
find this Year in Review infor-
mative and useful.  We also look 
forward to working with ALFA 
clients and members to publish 
additional articles on cutting-

edge products liability issues.  
Please feel free to contact us if 
you would like to submit an arti-
cle or suggest a topic or theme 
for future newsletters.  

-Dennis Keene &  
Krsto Mijanovic 

http://www.alfainternational.com
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Arizona s Heeding Presumption  
In product liability cases based on a 

manufacturer s failure to warn, Arizona 
has joined the states that allow a heeding 
presumption. The presumption is that an 
adequate warning would have been 
heeded. The presumption allows the plain-
tiff to meet the burden of proving causa-
tion in a warnings case.  In Golonka v. 
General Motors, 65 P.3d 956, 204 Ariz. 
575 (Ariz. App. Div. 1, 2003), the court 
acknowledged that, historically, the pre-
sumption had come from comment to 
Restatement (Second) of Torts sec. 402A 
and that Restatement (Third) of Torts sec. 
2 noted that the language was 
"unfortunate" and heavily criticized. The 
Arizona court applied the heeding pre-
sumption for reasons of public policy.  
However, in Arizona, the presumption dis-
appears when the opponent presents suf-
ficient evidence that the warning would 
not have been followed. The court makes 

the determination whether sufficient re-
buttal evidence has been presented. It is 
in the rebuttal of the presumption that 
evidence of plaintiff's misconduct can be 
presented. Golonka involved a claim that 
a truck while idling slipped into reverse 
and ran over Mrs. Golonka causing her 
death. Plaintiff was allowed the benefit of 
a heeding presumption at the trial level. 
On appeal, the court held that sufficient 
evidence had been offered to rebut the 
presumption. The evidence included her 
failure to turn off the ignition, remove the 
key, and place the vehicle in park all as 
recommended in the owner's manual "to 
reduce the risk of personal injury as a 
result of vehicle movement".  The court 
noted that each of these acts would have 
prevented the accident. The question 
arises as to what type of rebuttal is al-
lowed. Is the rebuttal limited to evidence 
pertinent to that risk or can evidence of 
ignoring unrelated warnings, such as seat 

belts, be offered?  In Sharpe v. Bestop, 
Inc. 713 A.2d 1079,1089 (Sup. Ct. N.J. 
App. Div.,1998), the court held that two 
types of evidence were allowed to rebut 
the presumption. First, evidence that the 
plaintiff was aware of the specific risk at 
issue is admissible. Secondly, evidence of 
plaintiff's indifference to warnings is ad-
missible if it rose to the level of habit. 

Arizona would likely follow the Sharpe 
decision because Golonka also addressed 
a motion in limine on the type of evidence 
plaintiff could offer once the presumption 
disappeared. The court held that plaintiff 
could offer testimony of the decedent's 
"propensity for heeding safety warnings" 
even though the evidence involved servic-
ing of the vehicle and was not related to 
the accident in any way.   

Jack Klecan 
Renaud, Cook & Drury  
Phoenix, Arizona 

Arizona 

Two recent New South Wales Court of 
Appeal decisions have clarified the eviden-
tiary obligations of a manufacturer when it 
seeks to rely on one of the main statutory 
defences available under the Trade Prac-
tices Act 1974 ( the Act ) 

 

the federal 
legislation which deals with product liability 
law in Australia.  

In Effem Foods Limited v. Nicholls 
[2004] ATPR 42-034, Ms. Nicholls sued 
Effem Foods when she was injured after 
biting into a Snickers bar which contained 
a safety pin.  Ms. Nicholls commenced 
proceedings against the manufacturer, 
Effem Foods, for breaching the Act in that 
it failed to supply goods which were of 
merchantable quality and free from de-
fects.  Effem Foods raised a defence po-
tentially available to it under s.74D of the 
Act 

 

namely that the safety pin was pre-
sent by reason of an act or default of a 
third party occurring after the goods had 
left the control of the manufacturer .  Ef-
fem Foods argued that proof of the 
possibility of sabotage in the shop where 
Ms. Nicholls purchased the Snickers bar 
was enough to discharge its onus of proof 
for this statutory defence. 

On the evidence, the trial judge found 
that the chances of a safety pin acciden-
tally entering the production line and then 
passing the metal detector at the very end 
of the production process were very re-
mote but that such a result was not impos-
sible.  He also found that it was possible 

that the safety pin was deliberately in-
serted in the bar while it was in the shop.  
However, establishing the mere possibility 
of this latter event occurring was held not 
to be enough to make out the defense and 
Effem Foods thus failed to discharge its 
onus of proof.  The Court of Appeal upheld 
the trial judge s decision.  The statutory 
defence was held only to be available if 
Effem Foods could establish, on the bal-
ance of probabilities, that the defect oc-
curred after the bar had left its control and 
did not exist when it was supplied.  Effem 
Foods had only proved that deliberate 
sabotage in the shop was a possibility 
and speculation or proof of mere possibili-
ties were not enough to discharge the 
onus required for the statutory defence. 

In Thomas v. Foreshore Marine Ex-
haust Systems Pty Limited [2005] NSWCA 
451, two boat owners sued Marine Ex-
haust Systems, the manufacturer of a 
marine engine water-lift muffler, after the 
muffler failed and caused their boat to 
sink.  The trial judge dismissed the claim 
by the owners on the ground that the ac-
tual cause of their loss was not estab-
lished with certainty and found that there 
were some 15 possible reasons for the 
muffler s failure.  The trial judge held that 
the boat owners must lose as they failed to 
provide convincing evidence as to the 
actual defect in the design and manufac-
turing process and what could and should 
have been done to correct it .  The boat 

owners appealed to the Court of Appeal 
and the Court of Appeal overturned the 
trial judge s decision.  The court held that 
expert evidence led inevitably to the con-
clusion that the manufacturer was re-
sponsible for supplying a defective muf-
fler - which caused the boat to sink.  
Although the manufacturer had shown 
that there were a number of possible 
causes of the muffler failure, the Court of 
Appeal held that evidence of mere possi-
bilities that the fault could have occurred 
by reason of events outside the control 
of the manufacturer was not enough to 
discharge the onus of the manufacturer 
under the statutory defence 

 

the manu-
facturer needed to prove positively that a 
third party caused the problem. 

The message from these cases for 
manufacturers is that in Australia it is not 
enough merely to cloud the issue and 
suggest a number of possible causes for 
a product defect 

 

for manufacturers to 
obtain the benefit of the statutory de-
fence they must prove, on the balance of 
probabilities, that the problem arose 
because of a specific act or default of 
some third party after the goods had left 
their control.  

Alistair Little & Carol Mazzella 
TressCox 
Sydney, Australia 

Australia 
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Colorado 
On February 23, 2001, Shakira Ballin 

had a propane heater moved from her 
living room to a work room in her house. 
The contractor who installed the heater 
used a flexible metal gas connector to 
connect it to the propane source.  The gas 
connector was packaged and sold by 
United States Brass Corporation ("USB").  
Although USB had its name and address 
stamped on the brass nut on one end of 
the gas connector, the actual manufacture 
had been subcontracted to Dormont 
Manufacturing Company ("Dormont").  USB 
disclosed this relationship to its testing 
laboratory, but not on its packaging.   

On March 3, 2001, Claire Long, who 
was tending the house in Ballin's absence, 
turned on a vacuum cleaner in the work 
room. The machine ignited propane fumes 
that had accumulated. The explosion and 
ensuing fire left Long with second and 
third-degree burns on her face and body. It 
was determined the propane had come 
from a leak in the corrugated portion of 
the gas connector. 

Ms. Long filed a Complaint in U.S. dis-
trict court against USB only, alleging that 
the gas connector was defective, Claire 
Long, et al. v. United States Brass Corpo-
ration, (District Court, Colorado Civil Action 
03-B-968). Over a year later, Long brought 
an entirely separate action against Dor-
mont in state court.  Dormont removed the 
case and the cases were eventually con-
solidated.  Long then sought summary 

judgment to establish that USB was liable 
as a manufacturer of the gas connector. 

Long argued that USB should be held 
liable under Colo. Rev. Stat. § 13-21-401
(3) as an "individual or entity, including a 
manufacturer, wholesaler, or retailer, who 
is engaged in the business of selling or 
leasing any product for resale, use, or 
consumption."  USB disclaimed liability, 
citing Colo. Rev. Stat. §  13-21-402(1), 
which provides that "[n]o products liability 
action shall be commenced or maintained 
against any seller of a product unless said 
seller is also the manufacturer of said 
product or the manufacturer of the part 
thereof giving rise to the product liability 
action." 

While agreeing that the two cited pro-
visions would seem to favor a finding for 
USB, USB failed to refute Colo. Rev. Stat. 
§  13-21-401(1), which provides that sell-
ers will not be deemed manufacturers 
merely because they place private labels 
on a product where they have no control 
over the manufacturing process and 
where they disclose the identity of the 
actual manufacturer.  As the Tenth Circuit 
Court of Appeals stated in Yoder v. Honey-
well, 104 F.3d 1215, 1223 (10th Cr. 
1997), cert. den d, 522 U.S. 812 (1997), 
'[b]y negative implication the statute al-
lows a seller who places a private label on 
a product without disclosing the actual 
manufacturer to be held liable as a manu-
facturer.' " 

Having found no Colorado case law on 
the issue other than the dicta in Yoder, 
the court considered whether the Colo-
rado Supreme Court would adopt the 
apparent manufacturer doctrine that 

derives from comment d to § 400 of the 
Restatement (Second) of Torts.  Babcock 
explained that the doctrine essentially 
states that an "apparent manufacturer" 
should be held liable for defects in a prod-
uct put forth under its name where the 
company "expects its own name to carry 
some weight with the customer and hopes 
to capitalize upon, and preserve, its good-
will.  This representation, which the seller 
makes for its own benefit, leaves the cus-
tomer ignorant of who actually manufac-
tured the product."  The Court concluded 
that the Colorado Supreme Court, if con-
fronted with the issue, would adopt the 
Restatement view as well.  Rejecting argu-
ments that the rule imposes too harsh a 
burden on sellers, Babcock said those 
wishing to pass off a product as their own 
have two means of protection available.  
First, it may disclose to consumers the 
actual manufacturers of the various com-
ponents at the point of advertising, distri-
bution, or sale; or second, insist upon 
indemnification from the supplier as part 
of the supply agreement.  

Bruce A. Menk & Steven M. Hamilton 
Hall & Evans, L.L.C. 
Denver, Colorado 

In District of Columbia v. Beretta, 
U.S.A., Corp., 872 A.2d 633 (D.C. 2005), 
plaintiffs sought reimbursement of medi-
cal expenses and compensation paid by 
the District of Columbia to victims of gun 
violence on the grounds that gun distribu-
tors breached a duty to the District of 
Columbia and its residents not to create 
an unreasonable risk of foreseeable harm 

from the distribution of firearms.  Plaintiffs 
also alleged that the gun distributors cre-
ated an ongoing public nuisance of readily 
available handguns and machine guns that 
unreasonable interfered with D.C. resi-
dent s enjoyment of health, safety and 
peace. 

Affirming in part the trial court s judg-
ment on the pleadings in favor of the gun 

manufacturers and distributors, the court 
refused to relax the standards of duty, 
foreseeability and causal remoteness for 
a cause of action involving negligent dis-
tribution of guns, nor would it relax the 
standards for a cause of action for public 
nuisance as they stated nuisance is a 
type of damage and not a theory of recov-
ery in and of itself.

  

District of Columbia 

Florida 
In Janis v. Pratt & Whitney Canada, 

Inc., 370 F.Supp.2d 1226 (M.D.Fla. 
2005), the court considered the issue of 
whether an airplane engine manufacturer 
may be liable for criminal conduct occur-
ring at the site of an alleged product fail-
ure, or whether it was an intervening 
cause.  The plaintiff was a retired army 
pilot that flew civilian surveillance and 
recognizance missions in Colombia.  The 

plane s engine stopped running, causing 
a crash landing.  The plaintiff and his pas-
sengers survived the crash, but then were 
shot and killed by members of a Colom-
bian rebel group.   

The court held that the engine manu-
facturer owed a duty to the plaintiff and 
the passenger because the incident fell 
into the broader zone of risk.  The court 

also found that plaintiff introduced suffi-
cient evidence from which a reasonable 
inference could be made that the engine 
manufacturer had knowledge of a possible 
criminal attack by Colombians.  Appar-
ently, during a previous repair, the pilot 
was told of possible criminal attack by 
hostile forces in Colombia.  Therefore, the 
determination of proximate cause was left 
to the jury.    




