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HOSPITAL MEDICAL RECORDS

l. INTRODUCTION: NATURE AND PURPOSE OF MEDICAL RECORD

The medical records of a hospital are among the most vital documents maintained by the
institution. They can also beamong the most controversial. Developmentsinwidely divergent areas
have impacted the content and confidentiality of these records.

Surging technol ogical advances and the constantly increasing sophistication of medical care
can produce voluminous medical records. The greater interest of patients, as consumers of medical
and hospital services, in the decisions and actions affecting them and their bodies generates greater
numbersof patient requeststo inspect and copy their medical records. Third party payment systems,
mal practicelitigation, peer review and quality assurance programs, HM O and PRO devel opment, and
the steady growth of research programs and government regulation all contribute to increase the
number and variety of requests for accessto and information about patient medical records. On the
other hand, greater concern for the patient’ srights of privacy and the confidentiality of the patient’s
medical record have initiated efforts to make those records more secure and access to them more
carefully regulated. Many of these ideas and developments are in conflict, but they all intersect at
the medical record, making it the subject of attention, interest and controversy.

Essentialy, the hospital medical recordsisadocumentary reservoir of information about the
patient, the patient’s medical condition and the treatment received at the hospital. The function of
the record is to serve as the point of collection of the factual information and medical judgments
about the patient. This case of information satisfies numerous purposes within the hospital:

D The record provides a data base with respect to each patient’s care. The
Patient’s physical examination, medical history and laboratory tests results all go into the
medical record. in making decisions concerning the patient’s care in the hospital, the
physician needs factual and medical information about the patient. It isthe medical record
which serves as the collection point for that information.

2 The record serves as a medium for communication among the professionals
involved with the patient[’s medical care. The attending physician writes orders for
implementation by the nursing staff. Consulting physicians enter their diagnoses for the
benefit of the attending physician. Nurses enter their notes and observations which aid the
physician in assessing the patient's progress. When the health care professionals
communicate verbally about the patient, the medical record documents that communication.

()] The record provides input for statistical data. Lengthy of stay, readmission
frequency, complication rates and other statistical information may be gleaned from the
medical record for statistical analysisand research. The statistics may relateto anindividual
patient, to a group of patients within a single hospital or to a broader study. In large part,
however, the medical record serves as the primary data collection point in all cases.
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4 Therecord providesthedataneeded for institutional evaluation, licensure, and
accreditation. It may also provide information for peer review, utilization review, quality
assurance programs and other efforts designed to eval uate the nature and level of patient care
rendered in the institution and by his physicians.

5) In the event of a dispute, the medical record may provide documentary
evidence relevant to that dispute. If the patient brings suit against his physician or the
hospital, the medical record is the primary document indicating the care rendered.

Theroleand purpose of themedical record influenceitsform, its content, the type of security
towhich it should be subjected and thelength of itsretention. Although there are numerouslawsand
regulations which impact upon the medical record and the activities of the medical record
administrator, they should not obscure the primary function of the record, which must identify the
patient, support the diagnosis, justify the treatment and document accurately the results of that
treatment.

. RECORDSREQUIRED: LEGAL AND ACCREDITATION STANDARDS

The content of the medical record is influenced by many factors -- regulatory and
accreditation regquirements, reports which the hospital may be required to make, and the uses and
purposes of the record as perceived by the institution and its physicians.

A. DHR Regulations

The Georgia Department of Human Resources is by statute' given the power and authority
to make reasonable, reports and regulations for the protection of the health of hospital patients.
Pursuant to that authority DHR has promulgated regulations that specify certain records to be kept
by each hospital.

1. M edical Records

Every hospital isrequired to maintain for each patient amedical record maintaining sufficient
information to validate the patient’s diagnosis and to establish the basis upon which treatment is
given. Those records must normally contain the following:

a Admission and discharge data

() Name, address, birth date, sex, martial status, and similar
information

2 Date and time of admission

(€)) Date and time of discharge

(4)  Admitting diagnosis

5) Final diagnosis

(6) Condition on discharge
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@) Attending physician’s signature
b. History and physical examination

(D) Personal history

2 Family history

3 Physical examination

4 Psychiatric examination (if applicable)

C. Treatment

D Practitioner’s orders

2 Progress notes

(©)] Nurses notes

4 Medication

5) Temperature, pulse and respiration (T.P.R.)(graphic chart)

(6) Specia examinations and reports

@) Operation record (if applicable)

(8 Anesthesiarecord (if applicable)

9 Consultation (if applicable)

(10)  autopsy findings when performed

(11) Discharge summary

(12) Dental records - if dental services are performed a complete
dental chart with dental diagnosis, treatment, proscription and
progress notes shall be a part of the medical record

The regulations set forth several time requirements’ for the recording of information in the
patient’s record. The admitting diagnosis must be recorded at the time of admission or within 24
hours thereafter. All orders on patients must be signed by the practitioner giving them. Telephone
orders must be signed by the practitioner within 48 hours. The patient’s history and physical
examination must be recorded or dictated within 24 hours after the information becomes available.
Practitioner’ s progress notes, signed by the attending practitioner, shall be written for all patients as
needed, but at |east weekly. Thereisno mentioninthe DHR regulations about use of arubber stamp
in lieu of manual signature. The regulations state that the various records must be “signed” by the
practitioner.

2. Statistical and Operational Recor ds*

The hospital recordsrelating to patient statistics and theinstitution’ s operations must be kept
current and in such a manner that they will easily yield the following information:

a Daily admission and disposition record
b. Monthly and yearly totals of admissions and discharges, excluding
newborn



Number of patient days per month and year
Monthly and annual occupancy rate
Number of beds and bassinets

Number of births and fetal deaths

Number of deaths

Average census, daily, monthly and annual
Number of autopsies

—s@moaon

B. Required Reports

As discussed in more detail below®, Georgia law requires that hospitals report various facts
and eventsto governmental agencies, such asinformation relating to births, deaths and fetal deaths,
release of bodies to third parties or the disposition of those bodies by the hospital, incidents of
suspected child abuse, and diagnoses of venereal disease and other diseases classified by DHR as
“notifiable.” Such mandatory reporting requirementslogically affect both the content of the medical
records and the manner in which they are kept. The medical record administrator must maintain
current information about hose required reports to assure that the hospital’ s record keeping policies
generate the information and retain the facts needed for the reports.

C. JCAHO Standards

The Joint Commission on Accreditation of Healthcare Organizations (“JCAHQ"), in its
Accreditation Manual for Hospitals (1991 edition)(* AMH”), sets forth minimum requirements for
medical records®, which must contain (a) identification data (when not obtainable, the reason for
absence of the information must be entered in the record); (b) the medical history of the patient; (c)
the report of the relevant physical examination; (d) diagnostic and therapeutic orders; (€) evidence
of appropriateinformed consent (when consent isnot obtainable, the reason for not obtaining it must
be entered in the record); (f) clinical observations, including the results of therapy; (g) reports of
procedures, tests and the results thereof; (h) a summary of the patient’s psychosocia needs, as
appropriate to the age of the patient; and (i) conclusions at termination of hospitalization or
evaluation/treatment. The medical record must al so document periodic review of the planned course
of action for the patient while in the hospital.

Medical records of children and adolescents must also contain (@) an evaluation of the
patient’s developmental age; (b) consideration of educational needs and daily activities; (c) the
patient’s immunization status; and (d) the family’s expectations for, and involvements in, the
assessment, treatment and continuous care of the patient.

The JCAHO Standards discuss in detail the type of information expected for each category
of entry. The Accreditation Manual is updated and published annually. The current edition should
be reviewed regularly to assure compliance with the Standards.

D. M edicar e Conditions of Participation



In order for ahospital to be reimbursed under the Medicare program, it must first fit within
the statutory definition of a“hospital.”” That definition requiresin part that the institution maintain
adiagnosticrecord onevery patient. Moreover, theinstitution must enter into an agreement to accept
and be governed by the Medicare Conditions of Participation.

The Conditions, found in the Medicare regulations, contain extensive provisionsrelating to
a hospital’s medical record department.® A medical record must be maintained for every patient
admitted for care in the hospital. The records must be kept confidential, and only authorized
personnel may have accessto therecord. According to the Conditions, written consent of the patient
isaccepted asauthority for release of medical information, but medical records are not to beremoved
from the hospital environment except in accordance with Federal or State laws, court orders or
subpoenas. Medical records must be preserved in either original or “legally reproduced” form for
at least five years.

Medica records must obtain sufficient information to justify admission and continued
hospitalization, support the diagnosis and describe the patient’s progress. Entries must be legible,
signed (by name and discipline) and dated.

These same Medicare regulations require that a hospital’s medical records contain the
following information: history and physical examination (performed no more than 7 days prior to
admission or within 48 hours after admission); admitting diagnosis, consul tations; documentation of
complications, infections, and drug or anesthesia reactions, executed consent forms; physician’s
orders, nurses nots, treatment and medication records, and laboratory reports; discharge summary;
and final diagnosis (with completion of medical record within thirty days of discharge).

Hospitals that participate in the Medicare program must regularly review the Conditions of
Participation as they relate to those records. The failure to satisfy the applicable conditions may
jeopardize a hospital’ s reimbursement.

E. Purpose and Function

Inadditionto the state statutes and regul ations specifying the content of medical records, laws
and regulationsrequiring variousreports, and the JCAHO Standards, the purpose and function of the
medical record should JCAHO influence greatly itsform, nature and content. The physicianson the
medical staff should have great input into the nature and content of the record. They will be making
significant input into the record’ s content, and make important use of the information contained in
it. The medical record must, therefore, satisfy the needs of the physiciansin rendering patient care
as well as satisfy the applicable legal and accreditation requirements.

[II.  RETENTION AND DESTRUCTION
Medical records tend to be voluminous, and every hospital is faced with the problem of

storage and deciding how long a particular medical record should be retained. Under the Georgia
DHR regulations, hospital medical recordsmay be preserved as*® original records, microfilmsor other
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usableforms’ so long asthey are sufficient to afford abasis for acomplete audit of the professional
information contained in the record.® If retaining the records for the period of time deemed
appropriate creates storage problems, therefore, microfilm or some other reduction process may be
used to reduce storage requirements.  Although the regul ation suggeststhat arecord could be placed
on microfilm almost immediately, any delay and inconvenience in recalling a microfilm record as
compared to the original form of record should influence the decision to place arecord on microfilm.
The regulations do not state whether computer softwareis a*usable form” of record preservation.

Thelength of timethat arecord isretained by ahospital depends upon the potential use of the
record and specific legal requirements. DHR regulations require hospitals to retain all medical
records for at least six years after a patient’s discharge.® In the case of a patient with multiple
admissions, a conservative view would suggest retention of the records for six years after the most
recent discharge. If the patient isaminor at the time of the discharge, the regulation states that the
hospital records shall be remained un the patient’ s 27th birthday. Thisregulation was promulgated,
however, at a time when the age of mgjority in Georgia was 21 years. Since that date, the age of
majority has been lowered to 18."* Although the language of the regulation has not been amended,
it isobviousthat it was intended to require retention for six years after aminor patient reached the
age of majority. The purpose of both the regulation and the age of majority law should be satisfied
if medical records are retained until a minor patient reaches the age of 24.

In addition to the regulatory requirements, the uses which may be made of the record should
be considered in determining periods of retention. For example, teaching hospitals may want to
retain records for more than six yearsin order to study changing teaching techniques and procedure
results. The hospital’s involvement in peer review and quality assurance programs may suggest
lengthy retention periods for certain medical records. If a hospital is involved in research or
experimentation involving human subjects it must consider specia retention periods for the
applicable medical records. The results of medical experimentation may not become apparent for
many years. Semi-permanent retention of those patient records may be appropriate.

Because medical records are often helpful in defense of a malpractice case, the statute of
limitations must be considered. In Georgia, the statute of limitation for medical malpractice is
generally two years.”? That is, asuit based on any act of mal practice must be filed within two years
after the injury or death arising from the act of malpractice occurred. Even if the patient did not
discover theinjury or Th negligent act, nonmedical malpractice suit may be brought more than five
years after the negligent act. Neither the two-year nor the five year period applies, however, where
aforeign object has been left in the patient’ s body.** In that circumstance, the suit must be brought
within one year after the negligent or wrongful act or omission is discovered.

In addition, as part of the Medical Malpractice Reform Act of 1987, the Georgialegislature
enacted provisions that may alter the period of time during which amedical malpractice action may
be brought on behalf of aminor or incompetent person.** The Act includes provisions applying the
two year malpractice statute of limitations to incompetents and minors over the age of five. The
statute of limitations for minors younger than five is also two years, but measured from the child’s



fifth birthday. Finally, the Act includes afive year “statue of repose” beyond which no mal practice
action may be brought.

In most instances, therefore, retention of the record for the period of six years (or six years
beyond majority) required by DHR regulations should be appropriate for malpractice defense use.
However, since the “foreign body” exception and other special circumstances may suspend the
running of the statute of limitations for a period of time that cannot be determined in advance, it is
practically impossible to determine a specific date upon which a medical record may be destroyed
with certainty that a future need for it will not arise. Each hospital, in consultation with its own
attorneys, must establish retention periods and destruction dates.

Federal record retention requirements relating to records generally may affect the medical
records and should be considered in determining retention and destruction schedulesfor all hospital
records, including the medical records.”> The medical staff bylaws and policies of the medical staff
may also affect the period of time that a hospital retainsits medical records and the form it usesfor
that retention. Retention guidelines are from time to time published by industry associations and
professional societies, such as the American Hospital Authority and the American College of
Radiology, and will give additional guidance in establishing retention policies.

In addition to licensure sanctions or civil liability resulting from the unavailability of
important evidence, improper destruction of medical records may result in criminal penalties. Any
person who, with the intent to conceal a material fact relating to a potential claim, knowingly and
willfully destroys, alters, or falsifies apatient’ s record is guilty of amisdemeanor.’® This provision
appliesto all patient health records, such as medical records, prescriptions and x-rays, and applies
to records of all health care providers, including hospitals, nursing homes and private physician’s
offices.

IV. CONFIDENTIALITY; RELEASE OF INFORMATION
A. Confidentiality and Privilege

The information contained in medical records is frequently labeled “ confidential,” and the
communications between patient and physician are often characterized as “privileged.” Although
the conceptsof confidentiality and privilegearesimilar, they arenot the same. The patient-physician
communicationsis “privileged” in that, unless there is awaiver of the privilege by the patient, the
physician cannot be compelled to reveal those communications in response to a subpoena or
compelled to testify about the communications in court. The concept of the privileged
communication, therefore, arises in the context of legal proceedings, whether judicial or
administrative in nature. Consistent with this concept, the Georgia privileged communication
statute*” is found in the law of evidence.

Thenotionthat amedical recordis*confidential” ismore associated with the concept that the
information is private, should remain secure and should not be made public. If a hospital were to
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discloseinformation from apatient’ smedical record improperly, the patient may have aclaim based
upon the wrongful release of confidential information.

Even though there is a difference between confidentiality and privilege, it is difficult to
discuss specific medical recordswithout seeming to disregard thedistinction. The sameinformation
is often subject to both doctrines - there is a substantial overlap between them. Authors, legislators
and judgesfrequently discussthe conceptstogether or sif they werethe same. Andthe merefact that
a communication is the subject of a privileged communication statute is some indication that the
information contained in that communication is specia and should be afforded specia attention and
rights.

B. Sour ces of Confidentiality
1. General Legal Principles

Although there are statutes and regulations which specifically identify patient records as
confidential or privileged, medical ethics and general legal principles may also establish the
confidential nature of information contained in medical records. These sources of confidentiality
can generally be categorized as ethical considerations, laws relating to defamation (libel and
dlander), laws relating to a patient’s right of privacy and personal security, and a potential
contractual obligation to keep the information confidential.

a Ethical Considerations. The Hippocratic Oath states the
principles that many physicians identify as the source of confidentiality:

Whatever, in connection with my professional practice, or not in
connection with it, | see or hear, in the life of men, which ought not to be
spoken abroad, | will not divulge, asreckoning that al such should be kept
Secret.

The ethical principle is based on the concept that the relationship between a patient and
physicianisadelicate and intimate one, and the rel ationship ismore secure, leading to better patient
care, if theinformation divulged by the patient in receiving that careiskept secret.*® Patientswould
be reluctant to discuss some problems with their physicians or reveal intimate information that the
physician needs to know in order to render appropriate care if the patient did not feel that the
information would remain confidential.’* The patient’s confidence that information revealed to a
physicianwill remain secure encourages candid disclosureswhich are necessary for proper careand
treatment. Thisis astrue in the hospital asin the physician’s office.”

b. Defamation (Libel and Slander). Each person hastherighttolivefree
from false and malicious public statements about him and free from unwarranted invasionsto his
personal privacy. Violationsof these rights may give apatient a claim against the person violating
therights. These claims are generally based on the legal theory of defamation or invasion of right
of privacy.
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Defamation involves communicating false or malicious information about another person.
The communication canresultinaclaimfor libel (if thecommunicationiswritten) or slander (if the
communicationisoral). In Georgia, libel is defined as

afalseand maliciousdefamation of another, expressedin print, writing, pictures
or signs, intending to injure the reputation of an individual, and exposing him
to public hatred, contempt or ridicule.*

In order for alibel to occur, the libelous matter must be published.?
Slander, or “oral defamation,” may take of four forms.®
1 Imputing to another a crime punishable by law;

2. Charging another with having some contagiousdisorder, or being the subject of some
debasing act which may exclude him from society.

3. Charges made against another in reference to histrade, office, or being profession,
calculated to injure him therein; or

4. Any disparaging words productive of special damagesfollowing naturally therefrom.

Although it may be theoretically possible for a patient to base a claim against a hospital on
defamation, itisunlikely that release of information from amedical record will produce asuccessful
claim.® Firgt, truth is an absolute defense to a libel or slander claim,. If the information is
substantially true and the publication is made in good faith, no defamation claim can be asserted by
the patient.*® Second, many communications are “privileged,” or publishable even though they
might otherwise constitute defamation. Privileged communicationsin this areainclude statements
madein the bonafide performance of apublic or private (whether legal or moral) duty, statements
made with the bona fide intent to protect the speaker’ s own interest, and comments upon the acts
of public figuresin their public capacity and in reference to that capacity.?® Third, the patient must
prove malice. The absence of malice may eliminate the damages in many defamation actions and,
in the case of privileged communications, it may bar recovery.?’

C. Right of Privacy. Theright of privacy isoften referred to sthe“right
to be left adlone.” It was first discussed as a separate private legal right in an 1890 Harvard Law
Review article’®, and since then has become widely accepted, both among legal scholars and courts.
Invasion of the right of privacy is now said to consist of four different torts: (1) intrusion upon a
person’ sseclusion or into his private affairs; (2) public disclosure of embarrassing private facts; (3)
publicity which places a person in afase light in the public eye; and (4) the appropriation of a
person’ s name or likeness for another’ s advantage.
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One of the earliest and leading cases recognizing the right of privacy was decided by the
Georgia Supreme Court in 1905. In Pavesich v. New England Life Insurance Co.,* the Georgia
Court rejected the approach taken by aNew Y ork court which had refused to recognize the right®
, and became the first State Supreme Court to recognize the individual’s right to privacy. In that
case, an insurance company used a photograph of Mr. Pavesich to advertise its policies. Mr.
Pavesich had in fact never owned one of the defendant’ s policies nor had he ever made any of the
statements attributed to him in the ad. In its decision, the Georgia Supreme Court stated:

Theright of privacy isembraced within the absolute rights of personal
security and personal liberty.

Personal security includes the right to exist and the rights to the enjoyment of life
while existing, and is invaded not only by deprivation of life, but also by a deprivation of
those things which are necessary to the enjoyment of life according to the nature,
temperament, and lawful desires of the individual.

Personal liberty includes not only freedom from physical restraint, but also theright
“to belet alone” to determine one’smode of life, whether it shall be alife of publicity or of
privacy, and to order one’s life and manage one's affairs in a manner that may be most
agreeable to him, so long as he does not violate the rights of others or the public. . .

Theright of privacy may be viewed either expressly or by implication, except asto
those matters which law or public policy demands shall be kept private; but a waiver
authorizes an invasion of the right only to such an extent as is necessarily to be inferred
from the purpose for which the waiver ismade. A waiver for one purpose and in favor of
one person or class does not authorize an invasion for al purposes or by all persons and
classes. ..

Publication of a picture of a person, without his consent, as a part of an
advertisement, for the purpose of exploiting the publisher’s business, is aviolation of the
right of privacy of the person whose picturesisreproduced . . . .

In Bazemore v. Savannah Hospital**, the Georgia courts extended the right of privacy to the
public disclosure of private facts. The Bazemore' s child was born with its heart outside of its body
and was carried by the family physician to Savannah Hospital for an operation. The operation was
unsuccessful and the child died. The hospital permitted photographs of the nude child and its
unusual medical condition to be taken. The photographs were later published in the local
newspaper. The Georgia Supreme Court refused to dismiss the case brought by the Bazemores,
recognizing that they had properly stated a claim for invasion of their rights of privacy.

In McDaniel v. Atlanta Coca-Cola Bottling Co.*®, the Court of Appeals specifically
recognized another element of violation of a person’s right of privacy, the element consisting of
intrusion into his physical solitude or seclusion. Mrs. McDaniel claimed that, while a patient at
Emory Hospital, defendant placed a microphone in her hospital room which allowed a person in

-13-



another roomto listen to her private conversations. The court rejected arguments by the defendant
that publication or commercialization of the information obtained was a necessary element of
violation of the right of privacy. The court said that “publication or commercialization may
aggregate, but the individual’ sright to privacy isinvaded and violated neverthelessin the original
act of intrusion.” 1t would not be necessary, therefore, for information in a patient’ smedical record
to be publicized or used for a commercial purpose before the patient would have a clam for
violation of hisright of privacy. Mere intrusion, or allowing unauthorized persons access to the
record, may be sufficient.

In the context of the hospital medical record and use of information in that record, the most
likely right of privacy violation would involve the public disclosure of private facts. In Dennisv.
Adcock** the Georgia Court of Appealsindicated that unauthorized publicity about the contents of
medical records, such as “the patient’ s state of health, his anatomical debilities, and the opinions,
diagnoses and tests of his doctors’ would constitute an invasion of the personal privacy of the
patient. Thisideawas most clearly pronounced by a Missouri court which said that if thereis any
right of privacy at al, it should include the right to obtain treatment in a hospital for an individual
personal condition without personal publicity.®

Theright of privacy is not, however, absolute. If the person consentsto theinvasion of his
right of privacy, he cannot complain about that invasion.®* If the person is a public figure or
involved in amatter of publicinterest, hisright of privacy may belost or substantially curtailed. It
may be either the person or an event in which he is involved that affects the privacy right. If an
individual has become a “public personage,” or a celebrity, information may be publicized about
him without creating liability for invasion of aright of privacy. If anindividual isinvolvedina
newsworthy event, such as a murder or calamity, publication of information about the individual
may involve the public interest and not constitute a violation of hisright of privacy.*” Moreover,
only “unwarranted” invasions of a person’'s right of privacy give rise to liability. Thus a
“warranted” invasion of theright doesnot createliability. Theright of privacy doesnot prohibit the
communication of a private matter if the publication is made under circumstances which would
render it a privileged communication under the law of libel and slander.®

d. Contract. Although the Georgia courts have not acted in this area,
thereislaw in other jurisdictions which indicates that a physician may have a contractual duty to
his patient to keep information in themedical record confidential. Inan Alabamacase,® aphysician
furnished medical information to his patient’s employer without the patient’ s consent. When the
patient lost hisjob, hefiled suit against the doctors based in part upon breach of contract. The court
refused to dismiss the contract claim, suggesting that it had found no case which had rejected the
implied contract of confidentiality, and that general public knowledge of the principle of secrecy in
medical ethics may well create a reasonabl e expectation by the patient that his physician agreesto
keepin confidenceall information given by the patient. Inan Ohiofederal court case,* aninsurance
company persuaded a doctor to release information from the patient’s medical record. The court
suggested that one of the implied provisions of the contract between patient and physician was that
confidential information obtained as a part of the physician-patient relationship was not to be
disclosed without the patient’s permission.
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These cases seem consistent with a physician’s ethical obligations which require that
information obtai ned from patients be kept confidential unless (1) thephysicianisrequiredto reveal
the information by law or (2) it becomes necessary to release the information in order to protect the
welfare of theindividual or community.*

2. Specific Statutes and Regulations

The confidential nature of medical records is in many instances specified by statute or
regulation, either state or federal. As discussed above, there is a distinction between privileged
communications and confidential information, although the concepts are similar and are often
combined and confused. Thefollowingidentification of statutesand regulationsincludesboth those
which identify records as confidential and those which relate to privileged communications.

a Patient-Psychiatrist Communications. O.C.G.A. § 24-9-21 statesthat
therearecertain admi ssionsand communications excluded from consideration of publicpolicy. The
statute includes communications between psychiatrist and patient within the category. The
privileged nature of the communication extends beyond the death of the patient.** In order for the
communi cation to be protected, however, therel ationship of psychiatrist and patient must exist, such
asthat which ariseswhen a patient sees a psychiatrist on hisown volition for the purpose of gaining
professional psychiatric assistance.”® If the psychiatrist is appointed by acourt to examine aperson,
the required relationship
does not arise, and the psychiatrist may be called upon to testify about statements made to him
during the course of his examination.*

b. Patient-Physician Communications. Georgia law was amended in
1978 toinclude physician-patient communicationswithin the scope of confidentiality. Thelaw was
again amended in 1986 to extend the same protection to hospital and health care facility records.
0O.C.G.A. 8 24-9-40 states that no licensed physician and no hospital or health carefacility shall be
required to rel ease any medical information concerning a patient except (a) to DHR, when required
in the administration of public health programs pursuant to O.C.G.A. § 31-12-2 (governing the
reporting of certain diseases) and when authorized or required by law, statute or unlawful regul ation;
or (b) on written authorization or other waiver by the patient; or (c) on appropriate court order or
subpoena. If a physician or health care facility does release information pursuant to a written
authorization or other waiver by the patient, pursuant to a court order or subpoena, or as otherwise
required by a valid law or regulation, the physician or institution shall not be held liable to the
patient or any other person. Moreover, the privilege which attachesto the communications between
apatient and physician or health carefacility iswaived to the extent that the patient places his care
or treatment or the nature and extent of hisinjuries at issue in any civil or criminal proceedings.
This subsection of the code does not apply to patient-psychiatrist communications or to hospitals
in which the patient was treated solely for mental illness.

The provision of the Codeisof questionablevalueto patients. Probably the most frequently
used method of obtaining medical information without patient authorization is by subpoena. Itis
not difficult to obtain a subpoena once court action has been initiated.* If the privilege does not
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protect theinformation from subpoena, therefore, the patient may not have the protection which the
statute at first reading appears to grant.

Thelaw relating to pretrial discovery in civil litigation allows the parties to discovery any
relevant information “ not privileged.”* Thefact that patient-physician communications aretreated
asapart of the Georgiastatute relating to confidential communications generally may be sufficient
to make the communication “ privileged” within the meaning of the discovery statute, therefore not
subjecttodiscovery. Thestatement inthe confidential communication statuteitself however, stating
that those communications can be released pursuant to subpoena, may create an exception to the
discovery rule. The Court of Appealsin Orr v. Sievert” interpreted the implied waiver that arises
when apatient places her or her medical condition at issue in asuit as an exception to the discovery
rule. After such an implied waiver, the patient may not complain that physicians or health care
facilities released relevant medical information pursuant to a discovery request.

C. Licensed Psychologist. Communicationswith licensed psychol ogists
are also accorded special protection. “The confidential relations and communications between
licensed psychologist and client are placed upon the same basis as those provided by law between
attorney and client.” In 1995, the Georgia legislature accorded protection of communications
between the client and a (1) licensed clinical social worker, (2) clinical nurse specialists in
psychiatric/mental health, (3) licensed marriage and family therapist, and (4) licensed professional
counsel or during the psychotherapeutic rel ationship aswell as communi cations among these health
care professionals.®®

Thestatutes making attorney-client communi cations privileged* arethe same statuteswhich
identify psychiatrist-patient communications as privileged. To alarge extent, therefore, apatient’s
(or client's) communications to a licensed psychologist are treated the same as a patient’s
communications to his psychiatrist. The privilege may, however, be broader than that.
Communications to an attorney pending or in anticipation of employment may not be heard by a
court. An attorney may not disclose the advice or counsel he givesto his client nor may he testify
about any information he may have acquired from his client s an attorney.* These broader rules
appear to apply to the relationship between client and licensed psychologist. In order for the
psychologist-patient privilege to arise, the patient must voluntarily seek treatment from the
psychologist.>

It should also be noted that it is“confidential” communications that are protected and that
the protection only extendsto “communication.” Themerefact that apersonisaclient of alicensed
psychologist is not subject to the privilege. Thus, a licensed psychologist may, for example, be
required to produce his check stubs which may show deposits of patient payments and his daily
appointment book.

Confidential communications to other mental health professionals are not privileged under
thisCode section. The Court of Appealshasstrictly construed the statute, and refused to extend any
privilege to confidential communications between clients and “social workers/counselors’ or
between clients and “clinical chaplains’ or “behavior specialists.”>®
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d. Drug Dependent Person. Any communication by a drug dependent
person to an authorized employee of a person holding a license under the Georgia Drug Abuse
Treatment and Education Act is confidential.> Unless, however, the communications are also
privileged under other state laws, the records may be obtained by a court order after afull and fair
show-cause hearing. The Department of Human Resources may also have accessto the recordsfor
licensing purposes.

e Alcohalics, Drug Dependent Individuals and Drug Abusers. Any
facility utilized for the diagnosis, care, treatment or hospitalization of personswho are acoholics,
drug dependent individuals or drug abusers, and any other hospital or facility within the State of
Georgiaapproved for such purpose by the Department of Human Resources, is subject to additional
confidentiality provisions imposed by state law.*

Provisionsof that Chapter requirethat aclinical record for each patient be maintained.*® The
record must include data relating to admission and other information as required pursuant to
regulations of the Department of Human Resources. The clinical record includes all medical
records, progress notes, charts, admission and discharge dataand all other information recorded by
afacility which pertainsto apatient’ s hospitalization and treatment.>” Theclinical record “shall not
be a public record and no part of it shall bereleased” unless pursuant to one of the exceptions™ set
forth in the Act. The exceptions are as follows:

1 A copy of the record may be released to any person designated in writing by
the patient or, if appropriate, his parent or guardian. If the patient is
deceased, then a copy of the record may be released pursuant to a valid
subpoena of a coroner or medical examiner.

2. When apatient isadmitted, acopy of hisrecord from another facility or kept
by aprivate practitioner may berel eased to the admitting facility. Therecord
or information from the record may be released to any facility, community
mental health center or private practitioner towhomthe patient istransferred.

3. A copy of the record may be disclosed to any employee or staff member of
the facility when necessary for the proper treatment of the patient.

4, A copy of therecord shall bereleased to the patient’ sattorney if the attorney
requests the record and the patient or the patient’ slegal guardian consentsto
the release.

5. If the physician treating the patient determines that a bona fide medical
emergency exists, the chief medical officer of thefacility may rel ease acopy
of the patient’ s record to the treating physician or psychologist.

6. A copy of the patient’ s record may be rel eased pursuant to a subpoenaonly
if that subpoena is accompanied by the order of a court of competent
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10.

jurisdiction ordering the release of the record after a full and air cause
hearing. A subpoena alone is not sufficient to release records under this
exception. I the subpoena is accompanied by a court order, the facility
should inquire about the authority and jurisdiction of the court. If the order
does not recite on it face that a full and fair show cause hearing has been
held, further inquiry about that requirement should also be made. Reference
inthe statute to the order of a*court” would appear to exclude ordersissued
by administrative or other agencies or bodies, such as the Workers
Compensation Board.

If ahearing is held under the Act, acopy of the records shall be produced at
that hearing at the request of the patient or his attorney.

A copy of patient records may be released to certain medical agencies,
societies and committees for purposes of advancing medical research or
medical education, or to achieve the most effective use of manpower or
facilities, in the interest of reducing rates of morbidity or mortality.

A copy of the record may be released to the legal representative of a
deceased patient’s estate except for matters privileged under the laws of
Georgia.

If alaw enforcement officer in the course of investigating the commission of
a crime on the premises of a hedth care facility or against the facility
personnel for athreat to commit such a crime, the law enforcement officer
may be informed as to the circumstances of the incident, including whether
the individual allegedly committing or threatening to commit acrimeis or
has been a patient in the facility, and the name, address and last known
whereabouts of any alleged patient perpetrator.

In connection with any hearing held under the Act, any physician, psychiatrist or
psychologist who istreating or hastreated the patient may testify about any manner concerning the
patient, including testimony about communications which woul d otherwise be privileged under the
psychiatrist-patient or psychologist-patient privileges.™

Any disclosure of information from apatient’ sclinical record, whether authorized under the
exceptionsstated above or otherwise, doesnot destroy the confidential or privileged character of the
communication, except for the purpose for which an authorized disclosure is made.® Further
disclosurewould, therefore, requireindependent compliance with one of theexceptionsnoted. Any
person making adisclosure authorized by the statute shall not beliablefor the patient for doing do.®*

Prior to 1985, alaw enforcement officer inthe course of acriminal investigation could verify
whether or not a person had been treated in a drug or alcohol rehabilitation program and could

-18 -



obtain that person’s most recent address. This provision has been deleted. Any such releases of
information must now be made pursuant to a court order.

f. Mentally Il Persons. Similar Code provisions, entitled
“Hospitalization and Treatment Proceduresfor theMentally 11l,” relategenerally to any state-owned
hospital or other facility whichisused foethediagnosis, care, treatment or hospitalization of persons
who are mentally ill, any facility operated or utilized for those purposes by the Veterans
Administration or other federal agency, and any other hospital or facility withinthe State of Georgia
approved for those purposes by the Department of Human Resources.®? Portions of the Act deal
specifically with emergency receiving facilities, evaluating facilities and treatment facilities.

Among therightsgivento patient’ sunder the Act arethoserelating to confidentiality.® That
section requires that a clinical record be maintained for each patient, which shall include data
pertaining to admission and such other information asmay berequired under DHR regulations. The
clinical record alsoincludesall medical records, progressnotes, charts, admission and discharge data
and all other information needed by a facility which pertains to the patient’s hospitalization and
treatment.* That record “shall not be a public record and no part of it shall be released” unless
pursuant to one of the exceptions®™ set forthinthe Act. A person making an authorized disclosure
will not be liable to a patient or other person. The exceptions are:

1 If the chief medical officer of the facility maintaining the record deems
release essential for continued treatment, the record or part of it may be
released to physicians or licensed psychol ogists when and as necessary for
treatment of the patient.

2. A copy of the record may be released to any person designated in writing by
the patient, or if appropriate, his parent or guardian or, if the patient is
deceased, to or in response to a valid subpoena of a coroner or medical
examiner.

3. When a patient is admitted, his record from another facility or kept by a
private practitioner may be released to the admitting facility. The record or
information from the record may be released to any facility, community
mental health center or private practitioner towhomthe patient istransferred.

4, Any part of the record may be disclosed to an employee or staff member of
the facility when it is necessary for the proper treatment of the patient.

5. Therecord shall be released to the patient’ s attorney if the attorney requests
that release and the patient consentsto it.

6. If the physician treating the patient determines that a bona fide medical

emergency exists, the chief medical officer of the facility may release the
patient’s record to that physician or to the patient or his attorney.
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7. In the event of a hearing held under the Act, the record shall be produced at
the request of the patient or his attorney.

8. Therecord shall be produced in response to avalid subpoenaor the order of
any court of competent jurisdiction, except for matters privileged under the
laws of the State of Georgia.

9. A law enforcement officer in the course of a criminal investigation may be
informed whether a person is or has been a patient in a State facility as well
asthe patient’ s current address, if known. The statute does not define“ State
facility,” but it would apparently be one either owned or operated by the
State. The Act does define “private facility” asincluding proprietary, non-
profit hospitalsand hospitals operated by hospital authorities.®® Presumably,
these would not fall within the definition of a State facility.

10. If alaw enforcement officer in the course of investigating the commission of
a crime on the premises of a hedth care facility or against the facility
personnel for athreat to commit such a crime, the law enforcement officer
may be informed as to the circumstances of the incident, including whether
the individual allegedly committing or threatening to commit acrimeis or
has been a patient in the facility, and the name, address and last known
whereabouts of any alleged patient perpetrator.

In connection with any hearing held under the Act, any physician, psychiatrist or
psychologist who istreating or has treated the patient may testify about any matter concerning the
patient, including testimony about communicationswhich would otherwise be privileged under the
psychiatrist-patient or psychol ogist-patient privilege.®’

When a sheriff transport an adult involuntary patient to afacility, that sheriff may request
inwriting that a notice of the patient’ s discharge be given to the sheriff. The notice shall be given
if the patient or the patient’ sguardian consentsinwriting to thedisclosure or if, initsdiscretion, the
court ordering the involuntary treatment provides for the notice in its order for treatment.®®

Any disclosureof information from apatient’ sclinical record, whether authorized under the
exceptionsstated above or otherwise, doesnot destroy the confidential or privileged character of the
communication, except for the purpose for which an authorized disclosure is made.®® Further
disclosure would, therefore, require independent compliance with one of the exceptions noted.

g. Mentally Retarded Persons. The Georgialaw regarding Habilitation
of Mentally Retarded Persons contains confidentiality provisions virtually identical to those
discussed abovein connection with facilitiestreating the mentally ill, alcoholics and drug abusers.”
The Act defines mental retardation as a state of “significantly subaverage general intellectual
functioning existing concurrently with deficits in adaptive behavior which originates in the
development period.” ™ A “facility” is defined as any Stated-owned or State-operated institution
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“utilized 24 hours aday” for the habilitation and residence of persons who are mentally retarded,
any facility utilized or operated for such purpose by the Veterans Administration or other federal
agency and any other facility within the State of Georgia approved for that purpose by the
Department of Human Resources.”

The Act requires that a clinical record for each client be maintained.” A clinical record
contains all habilitation records, progress notes, charts, admission and discharge data and all other
information recorded by afacility which pertained to the client’ s habilitation.”* Theclinical record
shall :not be a public record and no part of it shall be released” unless pursuant to the exceptions”™
set forth in the statute. Any persons making an authorized disclosure shall not be liable to the
patient or other persons.” The exceptions are as follows:

1

If the superintendent of the facility maintaining the record deemsit essential
for continued habilitation, any part of the record may be rel eased to persons
in charge of the client’s habilitation when and as necessary for that
habilitation.

A copy of the record may be released to any person designated in writing by
the client or, if appropriate, his parent or guardian.

If the habilitation plan involves transfer of the client to another facility, or
involves the receipt of community services by the client, the record may be
released to that facility or to the entity rendering the community service.

Any part of the record may be disclosed to employees and staff members of
the facility when it is necessary for the proper habilitation of the client.

The record shall be released to the client’ s attorney if the attorney requests
the release and the client consentsto it.

If a physician treating the client determines that a bona fide medical
emergency exists, the superintendent of the facility may release the client’s
record to that physician (but not to a psychologist in this case).

If a hearing under the Chapter is held, the record may be produced at the
request of the client or his attorney.

Therecord shall be produced in response to avalid subpoena of any court or
competent jurisdiction, except for matters privileged under the laws of the
State of Georgia.

A law enforcement officer in the course of acriminal investigation may be

informed whether apersonisor hasbeen aclient in astatefacility aswell as
the client’s current address, if known. The statute does not define “ state
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facility” or “private facility.” but these termswould likely be interpreted as
noted above.

10. If alaw enforcement officer in the course of investigating the commission of
a crime on the premises of a hedth care facility or against the facility
personnel for athreat to commit such a crime, the law enforcement officer
may be informed as to the circumstances of the incident, including whether
the individual allegedly committing or threatening to commit acrimeis or
has been a patient in the facility, and the name, address and last known
whereabouts of any alleged patient perpetrator.

In connection with any hearing held under the Act, any physician, psychiatrist or
psychologist who istreating or has treated the patient may testify about any matter concerning the
patient, including testimony about communications which would otherwise be privileged under the
psychiatrist-patient or psychol ogist-patient privilege.”’

Any disclosureof informationfromapatient’ sclinical record, whether authorized under the
exceptions stated above or otherwise, does not destroy the confidential or privileged character of the
communication, except for the purpose for which an authorized disclosure is made.”® Further
disclosure would, therefore, require independent compliance with one of the exceptions noted.

h. Alcoholic and Intoxicated Persons. In 1974, the State enacted
legislation regarding the Treatment of Alcoholism and Intoxication, based upon the declared State
policy that alcoholics may not be subject to criminal prosecution because of their consumption of
alcoholic beverages but rather should be treated in a manner that they may lead normal lives as
productive members of society.” The effective date of the statute had been postponed on an annual
basis since 1975, and the law was ultimately repealed by the legislature in 1994.

If this statute had become effective, it would have provided that the “registration and other
records’ of treatment facilities shall remain confidential and privileged.® With proper consent of
the patient or any person authorized to give consent to medical treatment under the GeorgiaMedical
Consent Law, information from patient records may have been made available to researchers or
professionalswho are treating the patient for the purposes of research into the causes and treatment
of alcoholism. Suchinformation shall not, however, be published in away that disclosesapatient’s
name or other identifying information.®

i Drug and Alcohol Abusers. Portions of the comprehensive Alcohol
Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970% and the Drug Abuse
Office and Treatment of 1972% provide confidentiality to records of the identity, diagnosis,
prognosis and treatment of any person maintained in connection with the performance of certain
alcohol and drug abuse treatment programs conducted or assisted by a department or agency of the
United States. Those records may be disclosed only for the purposes and under the circumstances
expressly set forth by the respective statutes, or the regulations promulgated pursuant to them.
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The statutes contain only general and broad provisions. Each statute, however, contains a
comprehensive grant of regulatory authority. Regulations promulgated under the Actsare lengthy,
comprehensive and complex.®* They must be studied closely and in detail before any specific
determination can be made about their applicability or whether they permit release of specific
information. This discussion can only indicate the content of the regulationsin a general manner.

Theregulationscontain extensivedefinitions, which are often determinative of anissue. The
definitionsshould never be overlooked in considering questionssubject to thoseregulations. Certain
types of communications are excluded from application of the regulations.® These include
communications within a treatment program between personnel having aneed for the information
in connection with their duties, communications between a program and a “qualified service
organization” (itself a defined term, including outside organizations which render services to a
treatment program and which agreeto observe patient confidentiality, such asaccountants, attorneys
for the institutions, computer service bureaus and the like), and communications which include
neither patient identifying information nor identifying numbers assigned to the patient.

Theregulations apply to therecords of theidentity, diagnosis, prognosisor treatment of any
patient which are maintained in connection with the performance of any alcohol abuse or drug abuse
prevention function which is conducted, regulated or directly or indirectly assisted by any
department or agency of the United States. Included are programs aided directly or indirectly by
government grant or contract, subject to licensure or authorization by adepartment or agency of the
federal government, assisted by state and local governments with federal funds, or assisted by tax
laws, whether by allowing tax exemptionsfor contributionsto theinstitution or granting tax exempt
status to the institution.®

Effective August 1987, the confidentiality regulations apply only to a program that holds
itself out as providing and proves alcohol or drug abuse diagnosis, treatment or referral for
treatment.®’” Facilitieswhich do not have specialized alcohol or drug abuse treatment programs, but
which provide alcohol and drug abuse care only as an incident to the provision of general medical
care, are not subject to the regulations.

Once it has been determined that a facility offers a specialized treatment program and that
the program receives federal financial assistance, all records of that program are protected,
regardless of the presence or absence of federal financial assistance for an individual patient.®

The records subject to the regulations are classified as confidential, and they may be
disclosed only as specifically authorized by the regulations. If release of information is not
specifically set forthintheregul ation, therecord cannot be disclosed. “ Unconditioned compliance”
is required. The rules apply even if the person seeking the record already has the information
sought, has other means of obtaining it, enjoys official status, has obtained a subpoena, or asserts
any other justification or basisfor disclosure not expressly authorizedin the regul ations.® Thismay
be somewhat difficult to explainto anirate sheriff or FBI agent standing at the hospital’ sfront door,
armed with asubpoenaand threatening dire consequences. Intimidation, however, isnot specifically
set forth in the regulations as a basis for release of information. Intimidation, however, is not
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specifically set forth in the regulations as a basis for release of information. Hospitals might
consider advising local law enforcement and other officials who might seek accessto the protected
records about these regul ations prior to the time that a specific request for the information is made.
In many instances this may help avoid misunderstandings and confrontation.

With the patient’s consent, confidential information may be released to specific types of
recipients, such as (a) the patient’ s attorney, (b) the patient’s family and others with whom he has
a persona relationship, (c) third payers and funding sources, (d) employers and employment
agencies, (e) certain personsinvolved in the criminal justice system and (f) to other persons when
itisdeemed beneficial tothepatient and it appearscertain that the patient’ sconsent wasgiven freely
and voluntarily, and that disclosure of the information will not be harmful to the patient.*

Patient consent as contemplated by the regulationsis not the standard consent. Moreover,
only the consent form which complieswith thetechnical provisionsof the regulation is permitted.”
The consent must be in writing and must contain (1) the name of the program which isto make the
disclosure or ageneral designation of the program, (2) the nameor title of the person or organization
to which the disclosure is to be made, (3) the name of the patient, (4) the purpose or need for the
disclosure, (5) the extent or nature of information to be disclosed, (6) a statement that the consent
issubject to revocation at any time except to the extent that action hasalready been takeninreliance
thereon, and a specification of the date, event or condition upon which the consent will expire
without express revocation, (7) the date upon which the consent is signed, and (8) the signature of
the patient or other person authorized by the regulation to sign for him. If the consent on its face
substantially fails to conform to these technical requirements, or if it isknown or should be known
that the information on the consent is materially fal se with respect to any item, the consent may not
be honored and the information may not be released.*

When information is released pursuant to patient consent, the information must be
accompanied by a notice stating that the information has been released pursuant to patient consent
and cannot be further disclosed without a separate consent of the patient or as otherwise permitted
by theregulations.”® The patient ispermitted to consent at thetime of theinitial disclosureto further
disclosure of the information by arecipient.

Confidentia information may be disclosed without the patient’s consent only under very
limited circumstances.® Information may be disclosed to medical personnel who need the
information in order to treat the patient in abonafide medical emergency. Immediately following
such a disclosure, the program must document in the medical record:

(1)  the name of the medical personnel to whom disclosure was made and their
affiliation with any health care facility;

2 the name of the individual making the disclosure;

3 the date and time of the disclosure; and

-24-



4 the nature of the medical emergency justifying the disclosure.

Subject to certain specificlimitations, theinformation may al so bedisclosed for the purposes
of conducting scientific research, management audits, financial audits or program evaluations,
including those conducted by state and federal governmental agencies. Reports may also be made,
without patient consent, of incidents of suspected child abuse and neglect required by law to be
reported to state or local authorities. The patient’s medical record will, however, still be protected
by the regulations and a court order must be obtained prior to its release.

Otherwise, the confidential information may only be disclosed pursuant to court order. A
mere subpoena is not sufficient. The regulations provide as an example that “a person holding
records subject to these regulations receives a subpoena for those records. a response to the
subpoenais not permitted unless an authorized court order is entered” which technically complies
with the statute and regulations.®® The order should be issued only after a hearing is held and the
record of that hearing showsthat good cause existsfor the order. 1n assessing good cause, the court
must weight the public interest and the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services.*

At the time of admission, or as soon thereafter as the patient is capable of rational
communication, the program must provide the patient with a written summary of these
confidentiality requirements. The regulations include a simple notice which may be provided to
patients.

j- Abused Children. Georgialaw providesthat “each and every record
concerning reportsof child abuse and child controlled substance or marijuanaabuse” which may be
inthe custody of Department of Human Resourcesor any other state and local agency isconfidential
and that access to the record is prohibited except to those persons specified in the statute.”” Any
person who permits accessto such records by a person or agency not specifically identified shall be
guilty of a misdemeanor.*®

Amendments in 1990 and 1991 greatly expanded the persons who are permitted access to
reports of child abuse controlled substance or marijuana abuse which may be in the custody of the
Department of Human Resources or other state or local agencies. The following have access to
those reports.”

1 Any legally mandated, publicor private, child protectiveagency, inany state,
whichisinvestigating areport of known or suspected child abuse or treating
achild or family which is the subject of areport or record, provided that the
agency is subject to similar confidentiality provisions and requirements as
provided by Georgialaw;

2. A court, by subpoena, when it finds that access to the records may be
necessary for determination of an issue before the court;
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A grand jury, by subpoena, when it determines that access to the recordsis
necessary in the conduct of its official business;

Any district attorney or assistant district attorney who seeks access in
connection with official duty;

Any adult who reports suspected child abuse, provided that access shall be
limited to notification requested by the adult of the statusof any investigation
of the suspected abuse and, if such investigation is completed, whether child
abuse was confirmed or unconfirmed:;

Any adult requesting information regarding an identified deceased child,
provided that such information shall be limited to whether there is an
ongoing or completed investigation of the death and, if completed, whether
child abuse was confirmed or unconfirmed; and

The State Personnel Board, by administrative subpoena, upon afinding by
the Board's hearing officer that access to the records is necessary for a
determination of an issue involving the conduct of departmental personnel
in child related employment activities. Those parts of the record which are
irrelevant to the employee’s child related employment activities, and the
name of the complainant or client, may not be disclosed.

Police or other state law enforcement officials or any medical examiner or
coroner investigating or reporting on known or suspected child abuse.

Governor, Attorney General, Lieutenant Governor or the Speaker of the
House of Representatives when such officer makes a written request to the
Commissioner of the Department which specifies the name of the child for
which such accessis sought and which describes such officer’ s need to have
access to such records.

Records may aso be disclosed for legitimate research for educational, scientific, or public
purposes upon application to and hearing before thejuvenile court inthe county inwhich therecords
are located. The names and addresses of persons other than officials, employees, or agents of the
agency investigating or treating child abuse must be del eted from any information whichisreleased
for purposes of research unless the court determines that having the names and addresses open for
review is essential to the research and the child, through his or her representative, gives consent to

therelease.

In addition, DHR or a county, state or local agency may, when it considers access
appropriate, permit accessto child abuse records by, or releaseinformation from such records to:'™

A physician treating a child he or she suspects may be abused,
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Police, law enforcement agencies, medical examiners or coroners, in any
state, investigating a child abuse report;

A person legally authorized to place a child in protective custody when
necessary to make certain protective custody decisions;

An agency or person, including a parent, having legal custody or
responsibility of caring for a child that isthe subject of achild abuse report;

An agency, facility, or person having responsibility or authorization to assist
in making a judicial determination for the child who is the subject of the
report;

A legally mandated public child protective agency or law enforcement
agency of another state, whichissubject to similar confidentiality provisions
and requirements as provided by Georgialaw, when the alleged abuser has
left Georgia during or following DHR'’s investigation of a report of child
abuse;

A child welfare agency or school, where DHR has investigated allegations
of abuse made against any employee and any child remains at risk from
exposureto that empl oyee, except that theidentity of the person reporting the
abuse and any person who may be endangered by disclosure must not be
revealed;

Anemployeeof any school or child welfare agency against whom allegations
of child abuse have been made, when DHR is unabl e to determine the extent
of theemployee’ sinvolvement in alleged child abuse against any childinthe
care of that school or agency. Inaddition, DHR may disclosetheinformation
to theemployer upon receipt of asigned rel ease by the employee, except that
the identify of the person reporting the abuse and any person who may be
endangered by disclosure must not be reveal ed; and

Any physician, hospital or medical personnel, dentist, psychologist,
podiatrist, nurse, social worker, schoolteacher, guidance counselor, child or
day-care personnel, child counseling personnel, child service organization
personnel, or law enforcement personnel who has an ongoing relationship
with the child named in the record.

Under the amended Georgialaw regarding child abuse records and reports, any person who

obtains or attempts to obtain records under false pretenses is guilty of a misdemeanor.

102

Information included in any confidential record may not be made a part of any record open to the
public except that a district attorney may include the information in the record of any criminal

prosecution for child abuse.

103

-27 -



Hospitalsare required by state law to make reports about suspected child abuse.’®* After the
report is made, however, the hospital typically retainsinformation about the report and the patient
among its medical records. Even though the statute relating to the confidentiality of such records
applies only to records in the custody of DHR and state and local agencies, the fact that violation
of the confidentiality provisionsis a crime suggests that attitude of the state toward the content of
thoserecords. Inaddition, under the amended statute, material from DHR records may be obtained
by hospital personnel for research or treatment purposes. Such materials should retain the full
confidentiality protections provided by the child abuse confidentiality provisions.

K. Nursing Home Resident Abuse. O.C.G.A. 8§ 31-8-86 provides for
confidentiality of report of nursing home abuse or exploitation of nursing residents. This section
was revised by the 1991 Georgia General Assembly to allow disclosure to the public of the name
of the facility involved in the report of abuse. However, the name of the resident, the alleged
perpetrator, or the person making the report may not be reveal ed without the written consent of the
person whose identity isto be revealed or by acourt order. Theresident, hisrepresentativewho is
authorized in writing by the resident or who is court appointed, or afamily member of a deceased
or mentally impaired resident who is unable to grant authorization may obtain copies of the abuse
report. The report cannot reveal the names of any other residents or the person making the report.

I Rape Victims. Itisacrimein Georgiafor any person to “print and
publish, broadcast, televise, or disseminate through any other medium of public dissemination” the
name or identity of any female who is the victim of rape or assault with intent to commit rape.’®
Whilethislaw cannot prevent broadcast of arape victim’s name obtained from public records such
as court documents,'® its provisions should apply to hospital records.

m. Medical Review Committee Proceedings. The proceedings and
records of a medical review committee are not subject to discovery (that is, release pursuant to
subpoena, request for production of documents, or similar process) or introduction into evidencein
any civil action against a provider of professiona health services arising out of the matters which
are the subject of evaluation and review by the medal review committee. Moreover, no personin
attendance at a meeting of a medical review committee is permitted or required to testify in any
such civil action about any evidence or other matters produced or presented during the proceedings
of the medical review committee or about any findings, recommendations, eval uations, opinion or
other actions of the committee or any member of the committee. ™’

A medical review committeeisdefined asacommittee of astateor local professional society
or of a medical staff or a licensed hospital, nursing home, medical foundation or peer review
committee (provided the medical staff operates pursuant to written bylawsthat have been approved
by the governing board of the hospital or nursing home), which isformed to evaluate and improve
the quality of health care rendered by providers of health services or to determine that health
servicesrendered wereprofessionally indicated or were performedin compliancewith theapplicable
standard of care or that the cost of health care rendered was considered reasonabl e by the providers
of professional health servicesinthearea.!® The statutory definition, although somewhat unclear,
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Is important, for only those committees that fall within the statutory definition are entitled to the
protections in the Act.

To the extent that amedical review committee considers medical recordsinformationinits
proceedings, the records may not be subject to discovery or introduction into evidence in certain
civil trials. The statute providing the protection to the medical review committee proceedings,
however, states that information, documents and records otherwise available from original sources
are not immune from discovery or use in acivil action merely because they were presented during
the proceedings of the committee.'® The original medical record, therefore, would be subject to
discovery from the medical record department of the hospital in normal course. Themedical record
takes on characteristics of confidentiality under this statute only to the extent it becomes a part of
the proceedings of a medical review committee.

n. Peer Review Committee. Theproceedingsand recordsof peer review
committees are also afforded confidentiality under Georgialaw.™® Except in proceedings alleging
violation of the peer review committee statute, the proceedings and records of peer review
committees “shall be held in confidence” and are not subject to discovery or introduction into
evidence in any civil action against a professional health care provider arising out of the matters
which are the subject of evaluation and review by the peer review committee. The statute contains
language substantially identical to that relating to medical review committees, and providesthat no
personin attendance at ameeting of apeer review committee shall be permitted or required totestify
in any such civil action about any evidence or other matters produced or presented at the
proceedings at such committee or about any findings, recommendations, evaluations, opinions or
other actions of a committee or any members of the committee.

Thedefinition sectionsof thisstatute are somewhat inconsistent. Although somesubstantive
portions of the statute speak of a “review committee,” only the term “review organization” is
defined. Under the statute, areview organization isany panel, organization or committee engaging
in*“peer review” (whichisitself adefined term), which gathers and reviews information relating to
the care and treatment of patients by members of the society or association for the purpose of
evaluating the quality of health car rendered, reducing morbidity or mortality, or evaluating claims
against providersor engaging in underwriting decisionsin connection with mal practice coverage. ™

Thestatute statesthat no person providing information to areview organization shall beheld,
by reason of providing that information, to have violated any criminal law or to be civilly liable
under any law unless the person was motivated by malice or unless the person knew such
information to be false.*** No notice to patients is required prior to disclosure to a peer review
committee.

Records, reports and recommendations of the Joint Committee on Healthcare Organi zations
(:JCAHQO") and other nationa accreditation bodies are now within the definition of peer review
records. Asaresult, these records are not subject to discovery and can not be entered into evidence
inany civil action against ahealth care provider. (One reported case hold that such records may be
obtained from the Department of Human Resourcesthrough arequest made under the Open Records
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Act, if the hospital or other institution provided those records to the Department for licensure
purposes.'®)

By including JCAHO within the definition of a*“ peer review committee,” the statute also
authorizes the release of medical records and other confidential material to JCAHO in order to
conduct its peer review activities.

0. AlIDS Confidential Information. Thecomprehensive AIDShill passe
din 1988 prohibitsthedisclosure of AIDS confidential information whichisdisclosed or discovered
within the patient-physician relationship.*** Redisclosure of confidential information, whether
properly or improperly obtained, is also subject to the confidentiality provisions.™ AIDS
confidential information is defined as information which permits identifications of a person and
discloses that person:

(D] has been diagnosed as having AIDS,

()] has been or isbeing treated for AIDS;

(©)) has been determined to be infected with HIV;

4) has submitted to an HIV test;

5) has had a positive or negative result from an HIV test;

(6)  hasbeen determined to be a person at risk of being infected with AIDS.*

Disclosure of AIDS confidential information, except in accordance with the statute, is a
misdemeanor™’” and may also subject the disclosing entity to substantial civil damages.

O.C.G.A. 8 24-9-47 includes a number of exceptions to the prohibition on disclosure for
AIDS confidential information. The exceptions are quite specific with respect to the type of
information which may be disclosed, the authorized recipients, and in some cases, the person or
organizations permitted to make disclosures. It is, therefore, important that the statutory language
be reviewed closely prior to making determinations regarding disclosure of AIDS confidential
information.

Several of the exceptions regarding disclosures of AIDS confidential information are
comparableto permissibledisclosuresof other medical information. AIDSconfidential information
may be disclosed to the person identified by the information, or, if that person is a minor or
incompetent, to that person’s parent or legal guardian. Information may also be disclosed to any
person or entity designated in writing by the patient, or the patient’s parent or legal guardian, to
receive the information. A general disclosure form which does not identify a specific recipient is
probably not sufficient to comply with this provision of the Act.

AIDS confidential information may also be disclosed to federal, state or local government
agencies, if such disclosure is authorized or required by law. Other laws generally requiring
disclosure to private individuals or public employees or entities are sufficient to reach AIDS
confidential information only if the clear legislative intent of the law is to disclose such
information.*®
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A number of exceptions permitting disclosure of AIDS confidential information relate
primarily to access to information for treatment purposes. The results of an HIV test may be
disclosed to the physician who ordered the test or to the physician’ srepresentative. A physicianis
authorized to disclosure information to another health care provider or facility which has provided,
Is providing, or will provide care to the patient, and as a result has a legitimate need for the
information in order to provide care to the patient. A health care provider who receives such
information directly or indirectly from aphysician may disclose that information to other providers
for the same purposes. Disclosures may be madeto designated employees of physicians, health care
providers and other entities to receive information and may be disclosed among those employees
if reasonably necessary in the ordinary course of business to carry out the purposes for which the
disclosure was initially made.

Other authorized disclosures are intended to protect those who may be at risk of infection
from the person identified in the AIDS confidential information. The exception discussed earlier
about disclosure in health care providers which have provided, are providing, or will provide care
authorizes disclosure to the provider if reasonably necessary to protect personnel or patients at risk
of becoming infected. A physician may also disclose information about a patient determined to be
infected with HIV to the patient’ s spouse or sexual partner, or to the child of the patient, spouse or
sexual partner, if the physician reasonably believes that the other personisat risk of being infected
and first attempts to notify the patient that the disclosure will be made.

Hospital administratorsand physiciansare permitted to discloseto the Department of Human
Resources when a patient is determined to be infected and another person is believed to be at risk.
Such disclosure should include the name and address of the patient, the fact that the patient has been
determined to be infected and the name and address of any other person whom the physician or
administrator reasonably believesto be at risk of being infected by that patient. Following such a
report, the Department may disclose the information to the county board of health if reasonably
necessary to protect that person or other persons at risk of becoming infected. The Department or
Board of Health may contact the infected person and any other person believed to be at risk of
becoming infected and shall contact the spouse of the infected person.

If a person at risk of infection is a minor or incompetent, any disclosure which could
otherwise be madeto that individual may be madeto the parent or legal guardian. If aperson at risk
of infection is institutionalized, such as in a prison, group home or long term care facility, the
disclosure may be made to the facility’ s chief administrative officer or designee.

The AIDS statute includes three exceptions applying to release of AIDS confidential
information for civil lawsuits and other similar disputes. First, information may in some narrow
circumstances be rel eased pursuant to a Request for Production of Documents. Second, a superior
court may order release of the information after allowing statutory guidelines for issuing the court
order. Third, information may be disclosed if the person identified in the record has waived the
confidentiality rights by involvement in the dispute. These three exceptions are discussed in detail
in Section V.D. below on Subpoenas and Other Requests-AIDS Confidential Information.
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Finally, the AIDS statute provides that AIDS confidential information may be collected,
used, and disclosed by an insurer in accordance with the statutes relating to such activities of
insurance institutions.**® Those statutes permit health insurersto obtain a broad general consent at
thetimeapolicy isissuedto disclosureof all information related to theinsured’ smedical care. Such
consents may, however, be withdrawn at any time and therefore might not be effective when
presented by aninsurer. The hospital will be better protected by establishing apolicy requiring the
patient’s written consent, which acknowledges the existence of AIDS confidential information,
immediately prior the release of information to an insurer.

Although the statuteincludes numerousexceptionsauthorizing disclosure, it doesnot impose
any duty to disclose such information. A health care provider or other entity which fails to make
a permitted disclosure is not liable to the patient or any other person for such failure. In addition,
aprovider or other entity which does disclose information pursuant to the statute is immune from
civil or criminal liability for the disclosure.*® Finally, if the provider or other entity inadvertently
disclosesinformation in violation of the statute, despite the maintenance of procedures reasonably
adopted to avoid such disclosure, the provider or entity isimmune from civil or criminal liability
unless the disclosure was due to gross negligence or wanton and willful misconduct.'**

C. Release of Medical Information.

Hospitals are routinely requested to release information from patient medical records. The
reguests may come from various sources -- newspaper reporters, the patient, third party payors, the
HMO of which the patient is a member, the Worker’s Compensation Board, the PRO, the spouse
of apatient involved in divorcelitigation, and attorneys of a patient considering mal practice action.
Thelist isvirtually endless.

In deciding what response should be made to arequest for information, the medical record
administrator should first consider the nature of the record and the information contained in it and
the identity and authority of the party making the request. For example, a subpoenaissued by the
local superior court may be sufficient to obtain a copy of a record relating to routine surgical
treatment, but would not be sufficient to obtain information about a patient whose record is subject
to the federal drug and alcohol abuse regulations. In that instance, it is the nature of the record
which largely determinesthe responsethat should be made. Therequest to view asensitivemedical
record by a member of the press might be thought to violate the patient’s right of privacy. The
hospital might, however, freely release the same record to the patient. In making its decision about
that record, theidentify of the person making the request largely determinesthe hospital’ sresponse.

Release o information from hospital records can be initiated in several ways. First, the
release of information can be pursuant to arequirement. A specific statute or regul ation may require
therelease
of certaintypesof informationwithout arequest for the release and without the patient’ sknowledge
or consent. Second, the information can be requested. The request might be by the patient or by a
third party. The request might be informal or evidenced by the formality of a subpoena or court
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order. Third, the release might be voluntary under circumstances in which the institution decides
that information should be released. Each of these will be discussed separately.

1. Required Release.

a Child Abuse. Georgialaw setsforth specific requirementsabout child
abuse reports.'? If it is suspected that a child under the age of 18 has been abused, areport of this
suspicion must be made if the suspected abuse is encountered by: (1) physicians, interns, and
residents; (2) hospitals and medical personnel (3) dentists; (4) licensed psychologists and
psychology interns; (5) podiatrists; (6) registered professional nursesand licensed practical nurses,
(7) professional counselors, social workers, and marriage and family therapists; (8) school teachers;
(9) school administrators; (10) school guidance counsel ors, visiting teachers, school social workers,
and school psychologists; (11) child welfareagency personnel; (12) child-counseling personnel; (13)
child service organization personnel; and (14) law enforcement personnel. These classesof persons
are required to report suspected child abuse even if the reasonabl e cause to believe such abuse has
occurred or is occurring is based in whole or in part upon any privileged or confidential
communication. The report must be made if there is reasonable cause to believe that the child:

D has had physical injury or injuries upon him other than by accidental means
by a parent or caretaker, or

()] has been neglected or explained by a parent or caretaker, or

(©)) has been sexually assaulted or sexually exploited. A child is considered
sexually exploited if a parent or caretaker allows, permits, encourages or
requiresthe child to engagein prostitution or in sexually explicit conduct for
the purpose of producing any visual or print medium depi cting such conduct.
A 1987 Opinion o the Georgia Attorney General’® held that personnel of
public or private schools are “ caretakers’ within the meaning of the statute,
and suspected abuse by such personnel must be reported to and investigated
by the Department of Human Resources.

If the person making the report comes in contact with the child through performance of
servicesasamember of the staff of ahospital or similar facility, he must notify thepersonin charge
of the facility or his designed delegate who shall cause the report to be made. The knowing and
willful failure to make arequired report is a misdemeanor.

An ora report must be made immediately, by telephone or otherwise, to a child welfare
agency providing protective services, as designated by the Department of Human Resourcesor, in
the absence of such an agency, to an appropriate police authority or district attorney. If requested,
the oral report must be followed by areport in writing. The report shall contain (1) the names and
addresses of the child and his parents or caretakers, if known, (2) the child’ s age, (3) the nature and
extent of the child’s injuries (including any evidence of previous injuries), and (4) any other
information that the reporting person believes might be hel pful in establishing the cause of injuries
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and theidentity of the perpetrator. Most of the information which must beincluded in thereport is
found in the patient’s medical record. Release of that information in connection with a child abuse
report can be made without the patient’ s request, knowledge or consent.

Thelaw permits, but doesnot require, photographsof the child’ sinjuriesto be taken without
the permission of the child's parents or guardian. The photographs are to be taken, if at all, to be
used as documentation in support of the child abuse allegations made by hospital staff, physicians
or others. The photographs must not reveal the identify of the subject if reasonably possible and
must be made available as soon as possibleto the chief welfare agency providing servicesand to the
appropriate police authority.

b. Nursing Home Resident Abuse. Knowledge of the abuse or
exploitation of aresident of any long-term carefacility must be reported to DHR.*** Theterm*“long
term carefacility” within the meaning of the statuteincludesany skilled nursing home, intermediate
care home, or personal care home regulated by the Department of Human Resources.’” Thelist of
persons required to make the report is long, and includes physicians, nurses, hospital employees,
long-term care facility employees and social workers.**®* The report must be made to DHR
immediately by telephone; if immediate report to DHR is not possible, the report must be made to
the appropriate law enforcement agency. A written report must be made to DHR within 24 hours
after theinitial report.*®” Any person with knowledge of abuse may, but is not required to, file a
report.'?

Theterm “abuse” in this context is defined to mean any intentional or grossly negligent act
or omission that causes injury to aresident, including but not limited to assault or battery, failure
to provide treatment or care, or sexual harassment of the resident.’® “Exploitation” within the
meaning of this statue is defined more broadly to include “an unjust or improper use of another
person or his property for one's own profit or advantage.”*®* This clearly encompasses
circumstances other than physical injury, neglect or exploitation of aresident.

A report of suspected abuse or expl oitation shall include the name and address of the person
making the report, the name and address of the abuse or exploited person, the name and address of
the long-term care facility, the nature and extent of injuries or condition, the suspected cause of the
abuse or exploitation and any other information the reporting person believes might be helpful .

Thestatute specifically providesfor the preservation of theconfidentiality of theinformation
reported. The identify of the resident, the alleged perpetrator, and persons making the report or
providing information or evidence must not be disclosed to the public unlessrequired to bereveaed
in court proceedings or upon the written request of the person whose identity is to be revealed, or
as otherwise required by law. An alegedly abused or exploited resident may obtain access to
information obtained ininvestigation but that di sclosure must be madewithout revealing theidentify
of any other resident, the person making the report, or persons providing information by name or
inference.'*



The statute further prohibits any person or long-term care facility from discriminating or
retaliating in any matter against any person making areport pursuant to the statute, or against any
resident who is the subject of the report.'*

C. Non-accidental Injuries. Any physician, licensed nurseemployed by
amedical facility, security personnel employed by a medical facility, or other personnel employed
by a medical facility where duties involve the care and treatment of patients who has cause to
believethat a patient has had physical injury inflicted other than by accidental meansisrequired to
report or cause a report to be made by telephone, followed by a written report if requested, to the
personin charge of the medical facility or hisdelegate.”> That person must in turn notify the police.
Thereport must contain the name and address of the patient, nature and extent of patient injuriesand
any other information the reporting person believes might be helpful in establishing the cause of
injury and identity of the perpetrator.*®

Any person, who in good faith makes a report of non-accidental injury or who participates
in any resulting legal proceedings, is immune from any civil liability which otherwise might be
incurred.™®

A troubling aspect of this statute is that it appears to require reports to be made of injuries
caused by an attempted suicide. While medical judgment may hold that such a report could be
harmful to the patient, such injuries appear within the clear wording of the statute. Hospitals that
treat injuries of thistype should seek legal advice about itslegal obligationsin such circumstances.

d. Threat to Physical Safety. A celebrated California case, Tarasoff v.
Regents of the University of California,**" established the rule that when a therapist determines (or
pursuant to the standards of hisprofession should determine) that his patient presentsaseriousthreat
of violence to another, he has no obligation to use reasonable care to protect the intended victim
against thedanger. Theduty might requirethetherapist to call the police, warn thevictim, or advise
others likely to apprise the victim of the danger. In Tarasoff, a patient undergoing psychiatric
treatment at the University of California hospital asavoluntary out-patient made numerous threats
to kill a particular individual. One of the therapists became sufficiently concerned that he made
attempts to have the patient placed in an ingtitution. When the patient did in fact kill the person
about whom the threats had been made, the victim’ s parents brought suit against the therapists and
the University. The court held that the therapists had a duty to determine whether the threats were
realistic and, if likely to be carried out, warn the potential victim, notwithstanding any doctrines
about confidential information.

A casedecided by the CaliforniaCourt of Appealsthefollowing year'* limited thetherapists
duty to report only potential physical harm to athird party, and refused to apply the ruleto require
that a therapist report a child’'s suicidal tendencies to his parents. The court said that the rule
established in Tarasoff does not require the therapist to reveal confidential information about the
patient’ s threats of suicide or property damage.
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Although this exception to the general confidentiality-privilege rule arose in California, it
has recently been favorably by lower courts of other states, including Georgia. In The Bradley
Center , Inc. v. Wessner,"* decided by the Georgia Supreme court in 1982, the court held that where
the course of treatment of amental patient involvesan exerciseof “control” over himby aphysician
who knows or should know that the patient islikely to cause bodily harm to others, an independent
duty arises from that relationship and falls upon the physician to exercise that control with such
reasonable care as to prevent harm to others at the hands of the patient. The Georgia court
specifically applied the Tarasoff doctrine to find that a private mental health hospital, treating only
voluntary patients, wasin sufficient “control” of the patient and should not have rel eased the patient
on a short term pass when it knew or should have known the patient might harm another person.
In thisinstance, the patient, on leave from the institution, murdered his wife and her lover.

e Venerea and Other Reportable Diseases. Any physician or other
person who makes a diagnosis of or treats a case of venereal disease, and any superintendent or
manager of a hospital in which there is discovered a case of venereal disease, must make a report
of that case to the health authorities.™® The report shall be in the form and manner directed by the
Department of Human Resources. The report must provide the name, address, race, age, sex and
diagnosis on forms furnished by DHR. Information reported on these forms shall be held
confidential by the DHR.**

The Department of Human Resources has also been given the authority to declare certain
diseases and injuries to be “notifiable diseases’ and require that they be reported to the County
Board of Health and the Department.* A person making such areport may be required to provide
essential data deemed necessary and appropriate for the prevention of diseases and accidents. All
such reports and data shall be held confidential and shall not be opened to inspection by the public;
however, DHR may release the report and datain statistical form or for valid research purposes.**
Persons acting in good faith in submitting reports or data to DHR or county boards of health in
compliance with this statute shall not be liable for any civil damages arising out of that report.***

The DHR Rulesrequire each physician and the chief administrative officer (or hisdesignee)
of each hospital, nursing home, clinic, health maintenance organization and other named facilities
and ingtitutionsin the state to report identified diseases by phone or mail.*** Notifiable diseases are
divided into five separate classes with separate reporting deadlines, from immediate to weekly.
Notifiable diseases include cholera, botulism, plague, yellow fever, smallpox, anthrax, diphtheria,
rabies, typhoid fever, tuberculosis, scarlet fever and typhoid fever. Many othersareidentifiedinthe
regulations.

The comprehensive AIDS statute enacted in 1988 requires health care providers that order
HIV teststo report confirmed positive tests to the Department of Human Resources. Such reports
are only to include the age, race, sex and county of residence of the person with the confirmed
positive test.’*® The Department is permitted, when it determines it to be reasonably necessary, to
require mandatory and non-anonymous reporting of confirmed positive HIV test results.**’
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f. Vital Statistics. Reports must be filed in Georgia concerning births
occurring in al hospitalsin the state, each death occurring in the state, and each fetal death which
occurs in the state.**® The hospital is required to keep arecord of “personal particulars and data”
concerning each person admitted to the hospital. That record must includetheinformation required
by the standard birth, death and fetal death certificate forms. When a dead body is released or
disposed of by the hospital, the person in charge is required to keep arecord showing the name of
the deceased, thedate of birth, the name and address of the person to whom the body isrel eased, and
the date of removal from the hospital. If final disposition of the body is made by the hospital, the
date, place and manner of disposition must be recorded.

g. Spinal-Cord Disableor Head Injured Every public and private health
and socia agency and every physician authorized to practice medicine in Georgia must report to
DHR any person identified as being spinal-cord disabled or head injured.**® The report must be
made for any person suffering from (a) a traumatic or acute onset brain disease which resultsin
temporary or permanent decrease of cognitive, behavioral, social, or physical functioning or (b) any
spinal-cord disease, injury or neural tube defect, whether congenital or acquired, which resultsin
partial or total loss of motor or sensory functions and partial or total disability, whether temporary
or permanent.™

The report must be made within 48 hours after identification of the spinal-cord disabled or
head injured person and shall contain the name, address, age, type and extent of disability and such
other information as DHR shall require.”*

h. Unusual or Suspicious Death. Unusual or suspicious deaths must be
reported to the coroner or county medical examiner.*? If any person diesin Georgia as aresult of
violence, by suicide, by casualty, suddenly when in apparent good health, when unattended by a
physician, or in any suspicious or unusual manner, it is the duty of any person having knowledge
of the death to notify the coroner or the county medical examiner of the county in which the body
is found or the death occurs. This provision does not apply if the unattended death was that of a
patient of alicensed hospice.

Persons having knowledge of deathsare encouraged to give particul ar attention to suspicious
deaths of persons 16 years of age and under, and they are required to repot all unexpected or
unexplained deaths of children under seven yearsold. The coroner or medical examiner isrequired
to provide a copy of any report of unexpected or unexplained deaths of children to the Department
f Family and Children’s Services of the county in which the child resided at the time of death.

Following notification to the coroner, the coroner takes charge of the dead body and
summons the medical examiner and any proper peace officersto make inquires regarding the cause
and manner of death. Each of these officials has the authority to take possession of any objects or
articleswhich, in hisopinion, may be helpful in establishing the cause of death. Once areport has
been made by a hospital, the hospital is not authorized to move the body or take any other action
with respect to the dead body without the direction of the coroner.*>
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In connection with the requirement to notify the coroner if a person dies “when unattended
by a physician,” an unofficial opinion of the Attorney General indicates that if the deceased was
under the care of aphysician, it isnot essential that the physician be present at the instant of death
to avoid the necessity of notifying the coroner.™*

Failure to report an unusual or suspicious death is a misdemeanor.’*

I Notification of Communicable Diseasesin Dead Bodies. Georgialaw
requires notification to persons who handle the disposition of dead bodies of the presence of certain
communicable diseases at the time of death.™® The infectious or communicable diseases which
require notification includeinfectious hepatitis, tuberculosis, venereal disease, and acquireimmune
deficiency syndrome. Notification must be made by the attending physicianif the patient diesinthe
hospital and by afamily member or other person making arrangements for disposition of the body
if the death occurs outside the hospital.

Information contained inthenotificationisprivileged and confidential and may bedisclosed
only if:

(D) Disclosure is required for reporting of venereal disease;
2 Disclosureisrequired by federal law;

(3)  Disclosure by the physician is authorized by state law;*’
4 Disclosure isrequired for reporting child abuse;

5) Disclosureisfor purposes of research and does not reveal theidentity of the
deceased;

(6) Disclosure of information regarding adeceased minor is made to the parent;
or

@) Disclosure is made to the person who picks up and dead body or to another
person authorized to receive that information in the ordinary course of
business.

This Code section providesthat information which is privileged and confidential under this
section may not be disclosed pursuant to discovery proceedings, subpoena, or court order. This
statement is somewhat ambiguous and could be read as prohibiting disclosure of any information,
including the medical record, regarding adeceased patient’s communicate disease. The probably
intent, however, was to make only the notification itself privileged.

J- Notification of Communicable Diseases in Patients Transported by
Law Enforcement Agencies. All correctiona facilities and mental health facilities are required to
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notify the state of local law enforcement agency when a prisoner or patient transported by the
agency has a communicable disease™® Among the mental health facilities covered by this
equipment are“ emergency receiving facilities” for mental health patients, which may include many
hospital emergency rooms. The notification must be limited to the fact that the patient has a
communicable or infectious disease and whether that diseaseis airborne or transmissible by blood
or other bodily fluids. The specific disease may not be disclosed.

K. Handicapped Newborns. A 1987 Georgia statute which is not yet
effectivewould requireall public and private health and social agenciesand all physiciansto report
to the Department of Human Resources all handicapped newborns.**®* A handicapped newborn is
defined as a person less than 12 months old who is deaf, blind or has a serious congenital defect as
defined by the Department. The reports are to be made within 48 hours of identifying the
handi capped newborn and shouldinclude the name, age, address, type and extent of handicap, social
security number, if any, and other requested information. A person who makes a good faith report
pursuant to thissectionisimmunefrom civil or criminal liability. Thisstatutewill becomeeffective
six months after the General Assembly appropriate funds for implementation.

l. Access by Licensure Agencies. Menta health programs which are
licensed by the Department of Human Resources or which receive public funds are required to
provide the agency with access to any records required to be maintained by Georgia statutes or
regulations.*® Access must also be provided upon request to the county board of health. A similar
statute authorizes the Department of Human Resources to require the production of recordsrelated
to the continued licensing of any entity. The Department is permitted to take disciplinary action
when alicensee refused to provide the Department with that access.'®

2. Immunity Upon Required Release.

Under Georgia law, the release of confidential medical information pursuant to “laws
requiring disclosure” shall not result in liability to the person making the disclosure.’®® The term
“laws requiring disclosure” is broadly defined, and includes laws and statutes of the United States
and the State of Georgia, and lawful regulationsissued by any department or agency of the United
States or the State of Georgia, which require the review, analysis or use of medical information by
personswho do not ordinally have authorized accessto that information. Thetermalsoincludesany
authorized practice of disclosure for purpose of evaluating the claim for reimbursement for charges
or expenses under any public or private reimbursement or insurance program.’®® Under this statute
public and private third party payors may gain accessto medical information required to evaluate
coverage or payments even though the patient may not have specifically consented to the release.

Any person actingingood faith“shall beimmunefromliability” for thetransmission, receipt
or use of medical information disclosed pursuant to laws requiring disclosure.*® Theimmunity is,
of course, limited to those items of information which must be disclosed. If additional information
is gratuitously included, immunity may not be available with respect to that information.
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Although child and long-term facility resident abuse reports appear clearly within the
definition of “laws requiring disclosure,” the statutes which require those reports contain specific
grants of immunity to persons giving reports pursuant to those laws.

3. Requested Release.

a Request by Patient. A patient may request that his medical records
be released to himself or to athird party.*® (For the purposes of thisdiscussion, a patient’ s consent
tothereleaseto third parties of information from his medical records may betreated the sasmeashis
request for that release.) Because the confidential or privileged nature of amedical record exists
primarily for the benefit of the patient, the patient generally may waive that privilege and permit
release of the medical information. Release pursuant to such consent may be made without any
violation of the patient’ srights.*® For example, if the patient requests or consents to the release of
that information, he cannot later complain that the release of that information violated his right of
privacy.'®’

Although the hospital medical record is kept for the benefit of the patient, the hospital and
the physiciansand other professional sattending the patient, the hospital isthe owner of therecord.*®®
Ownership of the physician record may not, however, he the same as ownership of al of the
information contained in that record. Likewise, while the hospital’ s ownership of the record may
allow it to prevent othersfrom removing the physical record from the hospital’ s premises, that does
not necessarily mean that the hospital has the right to deny others access to the record or to the
information contained in it.

A question frequently raised is whether a hospital must or should allow a patient access to
hismedical record. The question is often based on the assumption that a patient will request to see
his medical record primarily to evaluate it for a possible malpractice claim against the hospital or
members of hismedical staff. Seeing no reason to cooperate with apotential plaintiff, the hospital
may adopt a posture generally resistant to a patient’s request to see his medical record. In the
current climate of increased consumer interests, however, it islikely that many patients request to
seetheir medical recordswithout any ulterior motive; they may be genuinely interested intherecord
simply because it relates to them. To the extent that patient reasons for inspecting records are
changing, hospitals might consider whether their response to those inquiries should aso be
changing. Evenif a patient does want to evaluate the record for a possible malpractice claim, the
hospital should consider whether permitting theinspection might avoid, rather than cause, litigation.
Although therecord might show improper treatment, it might just aswell show proper and complete
treatment. In that case permitting the patient and the patient’ s attorney or other experts to review
therecord could keep the hospital out of court. Refusal of the patient’ srequest to inspect the record
may prompt the patient to suspect that the record shows damaging information. Under these
circumstances, the hospital’ s posture might produce more litigation rather than avoid it.

Regardless of the policy preferred by the hospital and physicians, a number of Georgia

statutes specifically grant patients the right to examine their mental records. Patients subject to the
Act regarding Hospitalization and Treatment Procedures for Alcoholics, Drug Dependent
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Individuals, and Drug Abusers are granted the right to inspect their medical records.’® The patient
has aright to participate in his care and treatment, and:

Unlessthedisclosureto the patient isdetermined by the chief medical officer or the patient’s
treating physician to be detrimental to the physical or mental health of the patient, and unless
anotation to that effect is made a part of the patient’ srecord, the patient shall have theright
to reasonabl e access to review his medical file, to be told his diagnosis, to be consulted on
thetreatment recommendation and to befully informed concerning hismedication, including
its side effects and available treatment alternatives.'”

Further, except as provided in the section quoted above, “every patient shall have the right to
examine al medical records kept in the patient’s name by ... the facility where the patient was
hospitalized or treated.*™

Substantially identical provisions are contained in the laws relating to treatment of the
mentally ill*"? and the mentally retarded.*”® Patients subject to these parts of the law are entitled to
have access to their medical records and to examine those records. Before the patient’s rights of
access and examination can be denied (1) the chief medical officer of the facility or the patient’s
treating physician must determine that such access would be detrimental to the physical or mental
health of the patient and (2) anotation of that determination must be placed in the patient’ s medical
record.

Georgialaw also grants ageneral right of accessto medical recordsto al patientsin the so-
called “right of AccessLaw.”*™* Thelaw requires providersto furnish acomplete copy of amedical
record to the patient or to another designated person upon the patient’ swrittenrequest. The provider
may require the person requesting records to pay all reasonable copying and mailing costs prior to
release. If the provider determines that disclosure directly to the patient will be harmful to the
patient’ smental or physical health, the provider may refusetoreleasetherecord. Upon suchrefusal,
however, the record must be released to another provider designated by the patient. These
provisions do not apply to psychiatric, psychological, or other mental health records.

In dealing with requests by patients to review their medical records, hospitals should not
exclude the physician from the decision making process. As suggested by the Georgia statutes,
physicians may determine that review of the medical record isnot in the best interest of the patient.
Moreover, professional courtesy and recognition of the relationship between physician and patient
suggests that the physician always be contacted before access to the record is given. Some
Institutions have adopted policiesand proceduresby which amedical recordisrel eased only through
the attending physician, giving him the opportunity to review therecord and explainitscontentsand
meaning to the patient. At the physician’s request, however, the record is released directly by the
hospital.

These right of access provisions raise the issue of potential liability for failure to prevent

disclosure of amedical record which proves ultimately harmful to a patient’ s health. The statutes
themselves impose no affirmative duty on providers to evaluate the risks of disclosure. The Right
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to Access Law contains permissive language, stating only that a provider “may” refuse to furnish
arecord.’”” One could argue, however, that providers are obligated to use reasonable care in all
matters affecting the physical or mental health of apatient. Where the provider makes agood faith
determination that a release is not detrimental to a patient’s health, the provider will in most
instances be protected from liability. 7

In deciding whether and to what extent the patient should be given accessto hisown medical
records, hospitals should consider (a) the rights and interest of the patient, the physician, and the
hospital, (b) the purpose for which accessis sought, (c) the nature of the information in the medical
record and (d) any applicable legal requirement. The hospital is entitled to place reasonable
restrictions upon the right of access. The following might constitute a basis for a procedure about
access.”

Q) Determine the position which the hospital thinks best satisfies the
interest and rights to be recognized, including satisfaction of any
applicable legal requirements. This position may depend upon the
type of patient seen and the administrative attitude of the hospital
generally.

2 Seek the support of the medical staff for the ingtitution’s position,
particularly if it involves a liberal attitude toward patient access to
medical records. In many instances, the physicianswill consider the
patients to be their patients more than hospital patients and that they
have asubstantial interest in the access granted. Ideally, the medical
staff and the institution evolve toward a common position. The
physiciansmay, for example, want to restrict accessto patient records
only to persons who have been discharged from the institution, since
review of a partial record may give inaccurate information. The
Right of AccessLaw may prevent physiciansfrom restricting access
to medical records by current inpatients. That Act, however, defines
“patient” asonewho “hasreceived” medical treatment;*® thereisno
specific provision for access by patients still receiving care.

(©)] If accessisto be given, determine that the person requesting access
to the patient record is (or was) a patient, has proper authority from
the patient to review hisrecords, or standsin such acloserelationship
(for example, aparent of aminor patient) that hewould havetheright
to inspect the record without the patient’ s specific consent.

4 Require that the person seeking access has, or represents a person

having, alegitimate interest in the record and alegitimate reason for
wanting to review the record.
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5) Require that the request to inspect the record be in writing and be
signed by the patient or by his legal representative. The hospital
might al so consider the requirement that the request be dated and that
the date be reasonably contemporaneous to the time of request made
to the hospital.

(6) In every case seek theinput of the attending physician inthe decision
to allow inspection of therecord. If the physician recommends that
the patient not be permitted to review the record, the hospital should
decline the patient’ srequest. The physician should be asked to state
whether or not he concurs that the record should be released. The
physician may refuse to release medical records to a former patient
only after determining that the disclosure would be harmful to that
patient’s mental or physical health.

@) The hospital should be able to restrict the examination of records to
reasonable business hours and under circumstances and in alocation
that will not interfere with the general conduct of the operations of
the hospital or compromise the confidentiality of other records.

(8) The person inspecting the records should not be permitted to remove
the original record, or any part of it, from the hospital premises. The
record isthe property of the hospital and should be maintained by it.

(©)] If a person is given the opportunity to inspect the record, there
appears to be no reason not to permit copying of the record. The
hospital should be able to make a reasonable charge for the cost of
copying and the cost of staff time required to make the copies.

b. Release to Third Parties at Patient Request. In many instances, the
same consideration should be given to release of information to a third party pursuant to patient
consent as given to release directly to the patient. For example, a patient’ s consent to the release
of information to his attorney can be viewed substantially the same as arequest from the patient for
direct access. The Right of AccessLaw providesthat when release to a patient is determined to be
detrimental to the patient’ s health, release must be made, upon request, to another provider.*”® The
statuteissilent asto rel ease under these circumstancesto other representatives of the patient. Where
the patient requests release to an attorney or other non-provider, the hospital may wish to consider
use of aspecial authorization formwhich releasesthe provider fromliability for any injury resulting
from the disclosure.

A patient’s request for release of records to his attorney may also have important
implications with respect to the statute of limitations for malpractice suits. Ordinarily, a medical
malpractice action must be brought within two years of the incident.’®® There are, however,
numerous exceptions and circumstancesthat will toll the statute of limitations. A Georgiastatute®®
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providesthat the statute of limitationswill betolled in certain circumstanceswhen an injured person
or his attorney requests medical records. In order for the statute to apply, the following standards
must be met:

(D) The request must be made by registered or certified mail, return
recel pt requested, upon any health care provider for medical records
in that provider’s custody. The requested records must relate to the
injured person’s health or medical treatment and must be medical
records that the injured person is entitled by law to receive.

()] If therequest ismade by the patient’ sattorney, an appropriatewritten
authorization to release the records must be enclosed.

(©)] The request must state that the records are needed by the injured
person for possible use in medical malpractice action and must
request that the records be mailed to the patient or his attorney by
certified mail, return receipt requested.

4 The person requesting the records must promptly pay al fees
associates with copying and mailing the records.

The statute of limitations will stop running on the twenty-second day after the request is
received by the health care provider. The statute will not cease running if the provider submitsthe
records, or notifiesthe patient or attorney that it does not have the requested records within twenty-
one days of receiving therequest. The statute of limitations begins running again the day after the
records, or notice that the provider does not have the records, is received by the patient or the
attorney. The maximum period of time that the statute of limitations may be tolled is ninety days,
although the attorney may request a court order lengthening that period.

Other patient representatives may have a right to access the medical records through the
Right of AccessLaw. The GeorgiaDurable Power of Attorney Act.'®? grantsahealth care agent the
same rights as the patient with respect to the examination and copying of the patient’s medical
records, unless those rights are specifically limited in the power of attorney. Thisright appliesto
both mental health and medical recordsand appliesregardless of thetype of provider who maintains
therecords. Any copying of therecordsshall be at the patient’ sexpense and copying or access shall
be subject to any reasonable rules of the provider designed to prevent disruption of patient care.'®

The Georgialaw regarding reporting of abuse of nursing home residents al so addresses the
right of patient representatives to obtain access to patient medical records. That statute permits
family members of deceased or incompetent nursing home residents to act as the patient’s
“representative” for purposes of obtaining accessto reportsof abuse. The statute specifically limits
the authority of family members to obtain access to other medical records. A family member of a
nursing home resident must be designated in writing by the patient or by a court order in order to
receive other health care records of the resident.*®
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Release of information from the medical record to insurance companiesand other third party
payorsisaroutine part of hospital operations, and obtaining patient’ s consent to that release is part
of the ordinary operation of the hospital. Release of this information rarely causes problems and
should be of no substantial concern to hospitals or keepers of their records. If a particular law
requires aspecial form of consent, however, that special consent form must be obtained before the
consent is appropriate. For example, the Federal Drug and Alcohol Abuse Regulations discussed
above set forth specifically the content for a patient’s consent and the precise text for a notice to
accompanying the consent. With respect to records subj ect to those regul ations, the normal consent
form will not be appropriate and the particular form required by regulation must be followed.

C. Third Party Request. Requests by third parties for medical record
information may be with or without the patient’s authorization and may be informal (a simple
request) or formal (a subpoenaor court order). Asdiscussed above, arequest accompanied by the
patient’s consent or authorization is often sufficiently similar to arequest by the patient for direct
access that responding to the request can be analyzed in the fashion.

The most common form of third party request not authorized by the patient is the subpoena
for medical record. Subpoenas and other formal requests for release of medica records are
discussed in detail in Section V below.

Release of information to third parties pursuant to arequest accompanied by neither patient
authorization nor subpoenaor court order appearsto provide the greatest areaof potential liability
to hospitals. Those requests are not subject to any statutory immunity attaching to disclosure
pursuant to “laws requiring disclosure.” Neither has the patient waived any rights which he may
have to object to the disclosure. Those statutes which identify the circumstances in which
information may be released from medical records do not include simplethird party requestsas one
of those circumstances. Most hospitals routinely decline to respond to requests by third parties for
medical record information accompanied by neither patient authorization nor subpoena or court
order. Thisisthe proper response.

d. Research Requests. If arequest for release of patient information is
in connection with acourse of study to reduce morbidity or mortality, the release may often be made
without patient consent. Georgialaw'® provides generally that:

D The release of information may be made by “any hospital, sanitorium,
medical or skilled nursing home or other organization rendering patient
care.”

()] The organization may provide information, interviews, reports, statements,
memoranda, or other data relating to the condition or treatment of any
person.

(©)] The information may be provided to (a) research groups which have been
approved by the medical staff of the institution involved, (b) governmental
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health agencies, (c) medical associations and societies, and (d) in-hospital
medical staff committees, so long astheinformation isused in the course of
astudy for the purpose of reducing morbidity or mortality.

4 “No liability of any kind or character for damages or other relief” shall rise
or be enforced against any person or organization by reason of (a) having
provided the information or material, (b) having released or published the
findings and conclusions of such groups to advance medical research,
medical education or to achieve the most effective use of health manpower
or facilities or (c) having released or published generally asummary of such
studies.

(5) The organization to which the information is provided shall use or publish
the material “only for the purpose of advancing medical research, medical
education or to achieve the most effective use of health manpower and
facilities, in the interest of reducing morbidity or mortality, except that a
general summary of such studies may be released by any such group for
general publications.”

(6) The identify of the patient shall be confidential and shall not be revealed
under any circumstances.

4. Voluntary Release.

In some instances, a hospital may decide to initiate rel ease of medical record information
itself without having received a request for that release, without being required by statute or
regulation to release the information, and without any legal requirement that the information be
released. In general, release of information under such circumstances gives rise to a possible
violation of the patient’ sright of privacy. Moreover, if release of the information is proscribed by
statute or regulation, that release may itself give private rights of action to the patient or may result
in penaltiesimposed by theruleestablishing theconfidentiality. For example, release of information
from record subject to the Federal Drug and Alcohol Regulations might constitute a breach of the
patient’ srights of privacy and result in acivil penalty under the regulations, which can range from
$500 to $5,000 per offense.®® Before making the decision to release information voluntarily and
atitsowninitiative, therefore, thehospital should consider carefully possiblerisksof liability which
may arisefro such disclosure. Law enforcement officersdo not by virtue of serving inthat position
have any specia authority to receive medical information otherwise confidential or privileged.
Hospitals should examine the authority of the police officer before releasing information.

a Child Abuse. Georgia law requires various health professionals to
report suspected cases of child abuse.”®” The same statute al so providesthat “ any other person” who
has cause to believe that a child under the age of 18 has had physical injury inflicted on him by a
parent or caretaker other than by accidental means, or has been neglected or exploited by a parent
or caretaker, or has been sexually assaulted, may make the reports to a child welfare agency or an
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appropriate police authority as set forth in that statute.® Any person who participants in making
of such a report “shall in so going be immune from any liability, civil or criminal, that might
otherwise be incurred or imposed, provided that such participation is made in good faith.” The
immunity inuresto any person who makes areport, whether the report isrequired to be made under
the statute or is made voluntarily.*®

b. Nursing HomeRes dent Abuse. Similarly, thestatuterequiring certain
persons'® to report abuse or exploitation of aresident of along-term carefacility providesthat “any
other person” who has knowledge of such abuse of exploitation may report or cause areport to be
made to DHR or an appropriate law enforcement agency.** Any person who in good faith makes
areport under the statute isimmune from liability for such actions.'*

C. Physician’s Improper Acts. The Georgia Medical Practice Act set
forth numerous circumstances under which the Composite State Board of Medical Examiners may
refuse to grant alicense to practice medicine or may discipline a physician already holding such a
license.® A portion of the Act states that if a person reports an act or omission of a physician for
which alicense may berefused or for which the physician may bedisciplined, and thereportismade
“in good faith without fraud or malice,” the person making the report shall be immune from civil
or criminal liability for reporting those acts or omissions.™ Those acts include knowingly making
deceptiverepresentationsin the practice of medicine; conviction of afelony; commission of acrime
of moral turpitude; having alicenserevoked, suspended or denied by any lawful licensing authority;
engaging inunprofessional or unethical conduct; performing or otherwise participating inacriminal
abortion; having been adjudicated mentally incompetent or becoming unable to practice medicine
with reasonable skill and safety by reason of ilIness, use of alcohol, drugs or other chemicals, or as
aresult of any mental or physical condition.*

d. Incompetent Drive. A driver’slicense advisory board appointed by
the Department of Public Safety is authorized by statute to define disabilities affecting a person’s
ability to drive safely. The Department may then promulgate regulations making such disabilities
disgualifications for obtaining a Georgiadriver'slicense.’*® All physicians licensed to treat those
disabilities may report to the Department the name, date of birth and address of any person with a
handicap which would render the person incapable of safely operating a motor vehicle.**’

e Juvenile Drug Use. A Georgia statute encourages, but does not require any
person exercising in loco parentis control over aminor, to report information regarding suspected
habitual use of any controlled substance or marijuana by that child to the child's parents and a
designated child welfare agency.™® Any person or entity, including a hospital, participating in the
making of areport to achild welfare agency pursuant to this statute, or participating in ajudicial or
other proceeding resulting from the report, is immune from civil or criminal liability if such
participation is made in good fath. Further, any person making a report of juvenile drug use,
whether required by the statute or not, is immune from liability."® A person who is providing
counseling or treatment to a child is not required to report any information received from the
child.®®
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V. SUBPOENASAND OTHER REQUESTS
A. Subpoenas

Theword “subpoena’ comes directly from the L atin phrase meaning “ under penalty.”?* In
its most simple form, the subpoena is a document issued by a court or governmental agency
requiring the recipient to comply with itsterms. It may require the recipient to appear at atrial to
testify, and may require that certain books and records be brought to thetrial. If the recipient does
not comply, the law provides a penalty for the refusal. The history and original meanings of the
word arereflected in the phrase often seen at the end of asubpoena: “Hereinfail not, under penalty
of law.”

1 State Court Subpoenas

a Attendance at Trial or Hearing. At the request of any party to a
pending lawsuit, subpoenas requiring a witness's attendance at a hearing or trial to be held in the
suit must be issued by the Clerk of the Court in which thetrial ispending. The subpoenaisissued
by the Clerk under the seal of the Court. The subpoena must state the name of the court which
issues it and the title of the action.®? The typical form of subpoena “commands’ the person to
whom it is directed to attend the trial or hearing and give testimony at the time and place set forth
in the subpoena. Georgialaw requires that the court clerk issue a subpoena, signed and sealed by
the clerk but otherwise in blank, to any party in a lawsuit who requests it.** The party then
completes the subpoena before it is served. As a practical matter, this is the procedure most
frequently followed by attorneys.

A party may also serve a “subpoena duces tecum,” directing that the person to whom it is
directed bring to thetrial or hearing the books, papers, documents or other tangible things that are
described in the subpoena.®* If aperson receiving asubpoenaof thistype believesthat compliance
with the subpoenais unreasonabl e or improper, amotion may be made promptly (and in any event
at or before the time specific in the subpoena for compliance) to the court issuing the subpoena
requesting that the court either (1) quash or modify the subpoenaif it is found to be unreasonable
or oppressive or (2) require as a condition to enforcement of the subpoena that the person seeking
it pay the reasonable cost or producing the materials requested.®

A subpoenarequiring the attendance of awitnessat ahearing or trial (including asubpoena
which requiresthat the witness bring books and recordsto thetrial) may be served anywherewithin
the State of Georgia®® A court in Valdosta, for example, could issue a subpoena for medical
records from a hospital in Gainesville. The subpoena may be served personally by any sheriff or
deputy sheriff in the State or by any other personwhoisat least 18 yearsold. It may also be served
by registered or certified mail.**” A subpoenawhichisserved by any of these methodsisvalid and
enforceable.

The witness fee for responding to a subpoenato attend atria or hearing is $10.00 per day.
If the witnessresidesin the same county where the testimony isto be given, thereisno requirement
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that the fees be tendered or paid in advance of the trial. It a witness is asked to attend a trial
somewhere within the State other than in the county of the witness’ residence, however, service of
the subpoenaisnot valid unlessthe subpoenaisaccompanied by tender of oneday’ switnessfeeplus
mileage at the rate of $0.20 per mile for traveling expenses for going from the witness' residence
to the court and back by the nearest practical route. The tender of fees and mileage can be made by
cash or postal money order or by cashier’s check or certified check.®

If the tender of the fees does not accompany a subpoenarequiring awitnessto attend atrial
or hearing in a county other than the county of residence, then service of the subpoenais not valid
and thereisno requirement that the witnessrespond toit. There arethree exceptionsto thisgeneral
rule. Witness fees and mileage do not have to be tendered if a subpoenaisissued (1) on behalf of
the State of Georgia, (2) on behalf of an officer, agency or political subdivision of the State, or (3)
by the defendant in a criminal case. Witness and mileage fees are payable in those instances, but
advance payment is not required.?®

A person who fails to comply with proper subpoena validity served may be fined up to
$300.00 and imprisoned for aslong as 20 days. In determining the punishment to apply, the judge
must consider whether, under the circumstances of each case, the subpoena was served within a
reasonable time, but in any event not less than 24 hours prior to the time that appearance pursuant
to the subpoena was required.?*°

b. SubpoenasRequiring Attendance at Depositions. Clerksof court also
issue subpoenas for taking depositions. The Clerk of the Superior Court of the county where a
lawsuit is pending, or the Clerk of any court of record in the county where the deposition isto be
taken, can issue subpoenas for taking depositions. The form of the subpoena, the manner in which
the subpoena isissued, and the way in which it is served are all governed by the same rules that
relate to the issuance of subpoenas for attendance at trial or hearing.?*

A subpoenafor deposition may also requirethe personto whomitisdirected to produce and
permit inspection and copying of the books, papers, documents or other tangible matters which are
subject to discovery and described in the subpoena.?? In general, parties to alawsuit may obtain
discovery relating to any matter, not privileged, which is relevant to the subject matter of the
lawsuit. Privileged matters are not subject to discovery, and production of them cannot be
compelled by subpoena for a deposition.?3

Because the subpoena requiring attendance at a deposition along with the production of
documents is typically used at a time when the parties to a lawsuit are trying to discovery
information, thistype of subpoenaisoften very broad and sweeping initsterms. Thelaw, therefore,
gives the person upon whom such a subpoena is served severa means of protection against
burdensome discovery.?* Although the statutes speak in terms of protection being sought by the
person upon whom the subpoenais served, it isthe lawyer for that person that generally takes the
necessary action.
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If aperson believesthat asubpoenaisharmful or excessively overreaching, that person may
fileamotion with the court seeking protection from thediscovery. If sufficient reasonisshown, the
judge may issue any order which justice requires in order to protect a person from annoyance,
embarrassment, oppression, or undue burden or expense. The order may, for example, include any
one ore more the following provisions. (1) discovery not be held at all; (2) discovery may be
pursued only upon satisfaction of specified termsand conditions, including adesignation of thetime
and place; (3) discovery may be had only by a method other than that selected by the party which
originally sought the discovery; (4) certain matters; (5) discovery may be conducted with no one
present except the persons designated by the court; (6) the deposition, after it is completed and
typed, must be sealed and opened only by order of the court; (7) trade secrets or other confidential
research, development or commercial information may not be simultaneously file designated
documents or information enclosed in sealed envel opes to be opened as directed by the court.?*

In addition to those potential remedies, the court may, upon amotion made by aperson upon
whom a subpoenafor production of documentsfor deposition is served (promptly and in any event
at or before the time specified in the subpoena for compliance with it(, (1) quash or modify the
subpoenaif it is unreasonable and oppressive or (2) grant enforcement of the subpoenaonly if the
person seeking production of the documents.?®

Inlieuof filing such amotion, aparty receiving asubpoenafor production of documentsfor
deposition may file with the attorney initialing the subpoena a written objection to the inspection
or copying of any or all of the designated materials. This objection must be made within ten days
after service of the subpoena. (If the subpoena requires compliance with itstermsin less than ten
days, however, the notice must be filed at any time on or before the time specified in the subpoena
for compliance). If such an objection is made, the party serving the subpoenawill not be entitled
to inspect and copy the materials unless he first obtains an order of the court from which the
subpoena was issued.”’ If such an order is obtained, however, it is likely that order will simply
reguire compliance with the subpoena. If ahospital receiving a subpoenadesires aspecific type of
protection from compliance with its terms, the hospital should contact its counsel and fileits own
motion identifying the specific protections sought.

A person who is to give a deposition may be required by the subpoena to appear for the
deposition (1) in the county where the person resides, is employed, or transacts businessin person:
(2) at any place which is not more than 30 miles from the county seat of the county in which the
person resides, is employed or transacts business in person; and (3) in any county in which the
person is served within the subpoena while the county.?*®

2. Federal Court Subpoenas
Although most subpoenas served upon hospitals for the production of medical records and

related materialsareissued by state courts, it isnot uncommon for federal courtsto issue subpoenas
requiring the production of medical record information.
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a Attendance of Witnesses. Federal court subpoenas may beissued by
the court’ s clerk or by any attorney issuing the subpoenaas an “ officer of the court.” An attorney
may issue the subpoenafrom the court in which the lawsuit is pending or from the district court for
the district where a deposition is to be held or documents are to be produced. The subpoena must
state the name of the court and the title of the action and commands each person to whom it is
directed to attend and give testimony at atime and place set forth in the subpoena. The clerk will
issue asubpoena, or a subpoenafor the production of documentary evidence, signed and sealed but
otherwisein blank to any party who requestsit, who must fill in the subpoenabeforeit is served.®
The party issuing a subpoena must sign the subpoena and take reasonable steps to avoid undue
burdens on the persons subject to the subpoena.?®

b. Production of Documentary Evidence. The subpoena may aso
command the person to whom it is directed to produce the books, records, documents or other
tangible things described in the subpoena.?* Under rulesrevised in 1991, a subpoenamay also be
issued to anon-party to compel production of evidence independent of a deposition. The recipient
of afederal subpoena for production of documents is not required to appear unless the subpoena
specifically requires that he or she appear at the trial, hearing or deposition.??

A federal court subpoena must contain a statement of the rights of the witnesses.?® If the
person upon whom the subpoenais served believes that the subpoenaisimproper, that person may
object to the subpoena within 14 days after service of the subpoena.? If the request failsto allow
reasonable time for compliance, it unduly burdensome, relates to privileged material, or requires
unreasonable travel in order to respond (except that a court may command travel from any place
within the sate in which the trial is held), the court may quash or modify the subpoena.® If the
subpoena requires disclosure of certain trade or other confidential material or of any unretained
expert’sopinion, or requires unreasonabl e travel time, the court may likewise quash or modify the
subpoenaor condition its validity upon assurances that the party to whom the subpoenais directed
will be reasonably compensated.?®

C. Service and Fees. A subpoena may be served by the federal court
Marshall or hisdeputy, or by any other person who is not a party to the pending litigation and is at
least eighteen years old. Service of a subpoena upon the person named in it is made by delivering
acopy of the subpoenato that person and tendering to him the feesfor one day’ sattendancein court
and the appropriate mileage. When the subpoena is issued on behalf of the United States or an
officer or agency thereof, however, fees and mileage need not be tendered in order for the subpoena
to be enforceable.?’

d. Subpoenas for Taking Depositions. As s the law in Georgia state
courts, afederal court subpoena may also require a person to attend the taking of his deposition.
Such asubpoenamay also requirethe persontowhomit isdirected to produce and permit inspection
and copying of books, papers, documents or other tangible things described in the subpoena.??®

A person to whom a subpoena for the taking of a deposition coupled with a request to
produce documents is directed may serve upon the attorney designated in the subpoena written
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objection to inspection or copying of any or all of the designated materials as discussed above.?®

If such an objection is made, the party serving the subpoenawill not be entitled to inspect and copy
the materials except pursuant to an order of the court from which the subpoena was issued.

e Subpoena for a Hearing or Trial. At the request of any party to a
pending lawsuit, subpoenasfor the attendance of awitnessat ahearing or trial shall beissued by the
clerk of the District Court for the district in which the hearing or trial is held.”® A subpoenar
requiring awitness' s presence at a hearing or trial may be served at any place within the district, or
at any place outside of the district that is within 100 miles of the place of the trial or hearing
specified in the subpoena, or at a place within the state where a state statute or court rule permits
service of a subpoenaissued by a state court of general jurisdiction sitting in the place where the
district court is held.®*

3. Workers Compensation Board Subpoenas

When an employee seeksworkers' compensation for ajob related injury, themedical record
pertaining to the injury and the treatment given for it become highly relevant. Most hospitals,
therefore, particularly those located in urban areas, receive subpoenas regularly from the Workers
Compensation Board.

Georgialaw requiresthat the members of the Workers' Compensation Board, or any one of
them shall have the power to issue subpoenas.®? Chapter 10 of Title 24 of the Georgia Code
(Subpoenas and Notice to Produce) governs the issuance and enforcement of subpoenas by the
Workers Compensation Board. Therefore, all sheriffs and deputy sheriffs are authorized to serve
subpoenas from the Board. Subpoenas may also be served in any other manner authorized by law
and they may be served by any person over 18 years of age and by certified or registered mail.
Every witness who appears in obedience to a Workers Compensation Board subpoenais entitled
to receive for attendance the regular witness and mileage fees.

The law relating to Workers' Compensation Board subpoenas is not clear in defining the
power of the Board to compel the production of medical records. First, the provisions of the law
discussed above appear to relate only to subpoenas requiring the attendance of persons to testify
about facts known to them. Second, in reciting the authority of the members of the Board, the law
states that they may “examine or cause to be examined such part of the books and records of the
parties to a proceeding as relate to questions in dispute.®® Elimination of records does not
necessarily include the authority to require production of those records at a particular place.
Moreover, the books and records to be examined are those “of the parties to a proceeding.” %
Unlessthe hospital isthe employer involvedintheclaimfor workers compensation, it isnot aparty
to the proceedings.

Failure to respond to a subpoena of the Workers' Compensation Board may result in fines.
The Board, however, does not have legal authority to order imprisonment for failure to respond to
asubpoena.”®* However, the statue providesthat the Superior Court of the county inwhich ahearing
isto be held shall, upon application of the Board, enforce by proper proceedings the attendance and
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testimony of witnesses and “the production and examination of books, papers and records.?® It
appears, therefore, that failure to respond to Workers Compensation Board subpoena will result,
if sought by the Board, in an order from a Superior Court requiring production of those records.
Failure to comply with such an order would constitute contempt of court.

While hospital s routinely respond to subpoenas for medical recordsissued by the Workers
Compensation Board, each hospital should consider specifically its legal position with respect to
such subpoenas, particul arly subpoenaswhich attempt to obtain what may appear to be controversial
or sensitiverecords. Thereisatendency to assume that the Board best knowsits powersand would
not issue a subpoena unless it were proper. Because there are obvious legal questions about the
subpoenas power of the Board, however, hospital s should seek proper legal counsel in establishing
an institutional posture with respect to them.

4. Workers Compensation Administrative Law Judge

After a claim for workers compensation is filed, the Board is required to make such
Investigation as it considers necessary and, either upon its own motion or the application of any
interested party, order a hearing with respect to the claim and assign the matter to an administrative
law judge.®” The administrative law judgeis specifically given the authority to issue subpoenas.”®
That authority presumably includes the ability to issue subpoenas for the attendance at the hearing
aswell asfor production of documents.

Discovery may proceed with respect to aworkers' compensation hearing the same asin a
regular trial.®® The Workers Compensation Act provides that the discovery procedures are the
same as those applicable to civil trials. Thus subpoenas for deposition, discussed above, and
requests for production of documents, discussed below, both appear to be within the jurisdiction of
an administrative law judge in aWorkers Compensation hearing.

5. Composite State Board of Medical Examiners

The Composite State Board of Medical Examinersisthe body that is given the authority to
grant medical licensesto physiciansin the State of Georgia.®® It may refuseto grant those licenses
and may disciplinephysiciansfor unlawful or unethical conduct.?** Indetermining whether alicense
should be granted or a physician should be disciplined, the Board is authorized to conduct an
appropriate investigation. The applicable statute** provides that any person properly conducting
aninvestigation of behalf of the Board shall have accessto and may examine any writing, document
or other material, not privileged, which is deemed by the President of the Board to berelated to the
fitness of the physician. The Joint Secretary, State Examining Boards, or the President of the
Medica Board may issue subpoenasto compel that access. If asubpoenas from the Joint Secretary
or Medical Board President isdisobeyed, the Medical Board may apply to the Superior Court of the
county in which the person to whom the subpoena is directed resides for an order requiring
obedience with a subpoena. Failure to comply with a court order is punishable as contempt of
court.”®
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It isnot uncommon for investigational subpoenasfromthe Medical Board to seek inspection
of medical recordsof patientstreated by the physician under investigation. Aswith subpoenafrom
the Workers' Compensation Board, hospital s should determinein advancetheir posture on Medical
Board subpoenas. The hospital should decide whether it will respond to the subpoenainitially or,
particularly if therecord (or the physician) iscontroversial or sensitive, the hospital will request the
Medical Board to seek the court order described in the statute.

6. Coroner’s Subpoenas

A coroner conducting an investigation into an individual’s death is authorized to issue
subpoenasfor the production of any books, records, or papersto the cause of death. Any documents
received by the coroner remain confidential and privileged. The county isresponsiblefor the actual
costs of copying the subpoenaed records.?® Coroners of other states may also obtain medical
records’ papers, or reports concerning the death of aperson who wasaresident of or isburied in that
state.?*

B. Special Rules For Hospital Responseto Subpoenas

Hospitalsare served regularly and often frequently with subpoenas requiring the production
of medical records, both for use at ahearing or trial and in connection with pretrial discovery. If the
regular rules applied, a custodian of the records would be required to attend the deposition or the
hearing or trial. There the custodian would identify the records produced as the official hospital
medical records keep in the normal course of hospital business and relating to the treatment of a
particular patient. This procedure would obviously place a tremendous burden on the hospital.
Moreover, the cost of responding to such aburden would be substantial. Medical recordswould be
removed from the hospital and unavailable for hospital use; medical record personnel would betied
up in legal proceedings and absent from the hospital.

Fortunately, hospitalsin Georgiaare generaly relieved of that inconvenience and expense.
A statute applicable only to medical records gives hospitals an aternative method of responding to
subpoenasfor those records.?* That statute appliesto all situations for which subpoenas may issue
or for which production may be sought, including, but not limited to, trials, hearings, and
discovery.?’

If it appears that medical records for which a subpoena has been issued should be kept by
the hospital as reasonably necessary for the treatment of the patient, the court before which the
litigation is pending shall order that acertified copy of the medical record be admitted into evidence
inlieu of the original record.*® Evenif it doesnot appear that the medical record should be kept by
the hospital, the hospital may at any time and upon request be permitted to substitute reproductions
of medical records, provided that the reproduction is accompanied by a certificate executed by the
person responsible for keeping medical records that the reproduction is atrue and accurate copy of
the medical record.?®



Under these special rules, ahospital and its personnel shall be deemed to have complied with
a subpoena or court order for the production of medical recordsif it is shown that a certified copy
of the record was delivered to the clerk of the court or “other authorized person (by way of
illustration, counsel seeking productionindiscovery proceedings)” by any means, including certified
or registered mail.>*° A certificate indicating that the records attached are true and accurate copies
of the medical record, signed before anotary public or other officer authorized to administer oaths,
shall excuse the personal appearance of any person responsible for keeping the medical records.®*
In general, therefore, a hospital may respond to a subpoena for the production of documentary
evidence (subpoena duces tecum) by providing a certified copy of the medical record. A copy of
the medical record may be delivered to counsel for the party issuing the subpoena. If thereisany
guestion about the record or the circumstances under which it is sought, however, the hospital may
send the unified copy of the record directly to the clerk of the court issuing the subpoena.

If asubpoenaor order expressly commanded the presence of theindividual responsible for
the records has been issued, however, and isissued pursuant to authority of the court and “for good
cause shown, both appearing of record and on the face of such subpoena or order,” persona
presenceisrequired, then theaternative method of responding to the subpoenaisnot available. The
subpoenamust stateonitsfact that “for good cause shown” the court ordersthe personal appearance
of the custodian of the records.?? If thislanguage does not appear, the hospital may assume that
acertified copy of the record may be produced.

If the original medical records are in any case removed from the hospital to the custody of
the court pursuant to asubpoenaor court order, those records are kept in the custody of the clerk (or
the clerk or secretary of the administrative agency issuing the subpoena), and are open to inspection
according to the terms of the subpoena or order. After the use for which the records were needed
has been satisfied, they must be promptly returned to the hospital by the party who compelled their
production in the first instance.?® If the hospital would be inconvenienced by alengthy retention
of the medical record by the court clerk, a certified copy of the record should be made and kept at
the hospital at the time the original record is given up.

If good cause is shown to the court, the court may issue an order that the original medical
records be produced in order to determine that the copy delivered to the court is complete and
accurate.

If records are produced to determine the accuracy of the reproduction or if a copy of the
record isproduced after it appearsthat the original medical record should be kept by the hospital “as
reasonably necessary for the treatment of a patient,” the court generally will provide for advance
payment to the hospital for the reasonable costs of reproducing the record and reasonable costs
incident to the transportation of the record to the court. No hospital may be held in contempt or
otherwise penalized for failureto producetherecord under those circumstancesunlessit appearsthat
advance costs have been established and were tendered.® If the substitution of the certified copy
of the records is made at the request and for the convenience of the institution, however, advance
payment of the reproduction costsis not required by statute.*®
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In general, hospitals may respond to routine subpoenas and court orders for the production
of medical records by providing a certified copy of the records. The subpoena should always be
examined closely to verify that it is routine and does not include a requirement that the custodian
of the record appear personaly.

C. Requestsfor Production of Documents

A hospital, whether or notaparty to litigation, may be served with aRequest For Production
of Documents, which requires the hospital to produce, and to permit the party making the request
to inspect and copy documents described in the request. Those documents may include writings,
charts, photographs, computer records and the like.®" The request must set forth the items to be
inspected, either by individual item or by category, and must describe each item and category with
reasonable particularity. The request must specify areasonable time, place and manner of making
the inspection.?®

A special rule®™ applies to hospital responses to requests for production of documents. A
request directed toward anon-party who isapractitioner, hospital, or health carefacility, must also
be served upon all parties to the action. The hospital must wait 10 days before responding to the
request, during which time the hospital or any party may file an objection to the request with the
clerk of the court. If no objection has been filed during that period, the hospital must promptly
comply with the request.

If the hospital objectsto production of the documentsthe party making the request may seek
a court order requiring the inspection, and let the judge decide whether the inspection should be
made. *® If the court does order the production to take place, it may require the hospital to pay the
reasonable expenses incurred in obtaining the order, including attorney’ s fees. The judge cannot
make the hospital pay those expensesif he determines that the objection was substantially justified
or that other circumstances make an award of expenses unjust. On the other hand, if the order is
sought but is not granted (and thus the hospital’ s objection upheld), the court may require the party
insisting upon the production to pay the hospital’ s expenses, including attorney’ s fees.”*

1. Problemsfor Hospitals

The submission of requests for production of documents to persons who are not directly
involved in the litigation as parties creates several potential problems or areas of concern for
hospitals.

First, original medical recordsare not generally removed from hospital premises. A request
for production of documents, however, generally relatesto original documents, and anticipatesthat
original documents will be produced for inspection and copying.

Second, the typical request for production of documents requires that they be produced at

the office of the attorney initiating the request. The physical production of the documents for
inspection and copying at a place other than the hospital is inconvenient and expensive. Thisis
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particularly trueinlarge urban hospital sin which requestsfor production of documentsarereceived
regularly.

Third, the Georgia statute which states that delivery of a certified copy of amedical record
constitutes compliance with a subpoena relates only to the production of records pursuant to
“subpoena or court order.”®* That statute makes no mention to requests for production of
documents.

Some attorneys initiating requests for production of documents state specifically in the
request that sending acertified copy of the medical record to the attorney will be considered by him
adeguate compliancewiththerequest. Whilethisprocedure may be convenient both for theattorney
initiating the request and for the hospital, it is not necessarily appropriate. Thereisno provisionin
the statute relating to certified copies of medical records which suggeststhat its provisionsapply to
requestsfor production of documents. Moreover, sending the attorney initiating the request acopy
of the record may be unfair to the other partiesin the litigation. When arequest for production of
documents is served upon a party to litigation in the normal course, and the documents are
physically produced for the attorneys to review, every other party to the action (and in many
lawsuits there is more than just one plaintiff and defendant) may also come and review and inspect
therecords. Sending acopy of themedical record to the attorney initiating the request doesnot give
the other parties an opportunity to review thoserecords. Even if the hospital desired to send every
other party a copy of the medical record, the hospital has no way to determine the identify and
addressesof all the other partiesand their attorneys, and may well not want to incur the expense of
multiple copying.

Fourth, request for production of documents do not have the force and formality of
subpoenas generally. This concern may be somewhat alleviated under the statute which requires
the party seeking production of documentsto notify the opposing party. However, in circumstances
wherethe patient is not a party to the litigation, the patient may be unaware of the request and have
no opportunity to object to the release of records. The patient may feel that the hospital has some
obligation to preserve the confidentiality of the records and desire it to make aroutine objection to
production of the records on that basis alone.

2. Some Suggested Procedur es

For these and other reasons, the attorneys for the Georgia Hospital Association have
suggested a procedure for hospitalsto follow in response to requests for production of documents.
Under that suggested procedure, the hospital’s attorney contacts the attorney making the request
and discusses with him the hospital’ sconcerns. The attorney is asked to request the medical record
by means of subpoena and agree to receiving a certified copy of the record and to pay for it. If the
attorney declines those suggestions, the hospital’ s counsel then files a routine objection within 10
days after service of the request and takes the position with the court that no production of
confidential medical information should be authorize without a subpoena and advance payment of
the reproduction costs. The burden is then shifted to the party seeking the documents to apply to
the court for an order compelling the production and showing good cause in support of that request.
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Somehospitalsmay desireto establish aprocedurefor responding to requestsfor production
that does not involve calling the hospital’ s attorney to handle the matter. The following procedure
has been adopted by some hospitals as a procedure to handle request for production of documents.

(@) Immediately upon receipt of the request for production of documents, the
hospital determines whether the patient is named as a party.

(1) If it isobviousthat the patient is a party, the hospital presumes that his
attorney hasreceived acopy of the request that was served upon the hospital lawyer.
The patient, through his attorney, may object to the production of records by the
hospital and serve the hospital with a copy of the court papers evidencing the
objection. If the hospital does not receive a copy of an objection within 10 days,
and therequest isotherwise proper, the hospital complieswithit. One of thereasons
that the hospital waits 10 days before responding to therequest isto alow the parties
to the action, particularly the patient, to interpose an objection if desired.

(2) If itisnot obvious that the patient is a party to the action, the hospital
sends a letter to the patient stating that it has receive arequest for production of the
patient’ smedical records and that the hospital by law must comply with that request
if no objection is made. The patient is told that he can make an objection to the
hospital’ s production of the record by contacting his attorney and filing, within 10
days from the hospital’s receipt of the request, the appropriate document with the
court. (Some hospitals may want to send such aform letter to the patient in every
case, particularly if that procedure is administratively easier than having to make
individual determination about the patient’s being a party to the lawsuit.) If the
patient does not act to stop the hospital’s production of the record, the hospital
complies with the request.

(b) If therequest specifies production at alocation other than the hospital premises,
it may state on itsface that delivery of acertified copy of the medical record will be
deemed sufficient compliance with the request.

(D) If neither is the case, the hospital should contact its attorney about
filing an objection to the request. The hospital’ s attorney will hopefully resolve the
matter informally with the party seeking the request, but because disputes have
arisen at this point, the hospital’ s attorney is contacted to handle the matter.

2 If both requirements are satisfied, the hospital delivers a certified
copy of the patient’ s medical record to the attorney that made the request (assuming
no objection is filed by the patient or another party to the lawsuit).

(©)] If the request specifies the hospital asthe place for the production of

records (andisotherwiseproper), the hospital makestherecordsready for inspection
at the date and time specified.
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4 If the hospital delivers a certified copy of the patient’s physical
records, a statement for reproduction chargesis included.

(c) If the request for production of documents is abnormal in any fashion or presents
unusual issues not addressed directly in the procedure statement, the hospital’s attorney is
contacted for advice.

D. AIDS Confidential Information

Specia rules apply when information sought by a subpoena, court order, or request for
production of documentsincludes AIDS Confidential Information. AIDS Confidential Information
may be disclosed pursuant to a subpoena or request for production of documentsonly if the person
identified by it has consented in writing to the disclosure or has been notified of the request at |east
ten days prior to the time the disclosure is to be made and does not object to the disclosure within
the tine.”® All other disclosures of AIDS confidential material pursuant to a subpoena or request
for production of documents will require a court order.?**

Court ordersfor disclosure are availabl e to prosecutorsin connection with aprosecution for
reckless conduct, to a public safety agency or the Department of Human Resources if an employee
has been exposed to the body fluids of the person identified in the information, and to any party in
acivil lawsuit. The court order for disclosure will be issued only if the court finds a compelling
need for theinformation that cannot be met by other means. Public health, safety and welfare needs
are weighed against the privacy interest of the patient and the public interest in encouraging
voluntary HIV testing.?®

A petition for a court order to disclose AIDS confidential information is filed under a
pseudonym, al hearings on the matter are conducted in private, and the records are sealed.
Additional safeguardsto prevent further unauthorized disclosure of theinformation may beimposed
by the court.”®®

The protections for AIDS confidential information are waived to the extent that the person
identified by the information or the person’s representative files a claim for insurance benefits or
isinvolved in acivil lawsuit regarding the claim, places his medical condition at issuein alawsuit,
orisinvolved in aninsurance coverage dispute.”*” A hospital should not rely on the representatives
of an attorney, insurance company, or other party to adispute that confidentiality has been waived.

Pursuant to a1990 Amendment, Al DS confidential information may al so bedisclosed aspart
of an involuntary treatment proceeding for aperson alleged to be mentally ill, mentally retarded, or
alcoholic or drug dependent.”® Information may also be disclosed as a part of a guardianship
proceeding regarding such aperson or that person’ sestate. Thisrequirement will be applicableto
involuntary commitment proceedings undertaken by mental health facilities.

Any person who files or transmits a petition or other document which discloses AIDS
confidential information in connection with any such proceeding must provide a cover page which
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contains only the type or proceeding or procedure, the court in which the proceeding or procedure
isrwill be pending, and thewords“ CONFIDENTIAL INFORMATION.” Thecover pagemay not
inany manner disclosethe name of any individual nor that such petition or other document contains
AIDS confidentia information.?”

AlIDS confidential information may only be disclosed with the written consent of the person
identified by that information, or that person’s parent or guardian if that person isaminor or has
previously been adjudicated asincompetent, or by court order.?™* If acourt receives a petition that
does not demonstrate consent to release of the information, or court-ordered release, the court will
either return the documentsto the sender, delete all referencesto AIDS confidential information, or
seek a court order for disclosure from the superior court.?

The standards for the court ordering disclosure under these circumstances are generally the
same as the standards applied in other situations. the court must determine a compelling need for
the information in connection with the particular situation or proceeding at hand. The person
identified by the information must be represented by an attorney (even if one must be appointed by
the court).?”® The personidentified by theinformation and her attorney must receive personal notice
of the petition and notice of thetime and place of the superior court hearing regarding the arguments
for and against disclosure. Usually the hearing must not be held sooner than 72 hours after service.
Certain emergency hearings need not adhere to this time constraint.?”

In assessing the arguments regarding disclosure, the court will weigh the public health,
safety, welfare needs, or any other public or private needs for the disclosure against the privacy
interest of the son identified by the information and the public interest which may be disserved by
disclosures that may deter voluntary HIV tests.?”
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